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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. '3422 
NAOMI COl\IESS, Plaintiff in Error~ 
versus 
NORFOLK GENERAL HOSPITAL, INC., Defendant _in 
Error. 
PETITION FOR WR.IT OF ERROR. 
To the Honorable Justices of the Supre-me Court of A.ppecds 
of Virginia: · 
PRELIMINARY. 
Your petitioner is ag·grieved by a final order of the Oirtmit 
Court of the City of Norfolk, Virginia, entered on the 13th 
day of October, 1947, whicli :final order set aside the jury's 
verdict in favor of the plaintiff in the amount of Seventy-five 
Hundred Dollars ($7,500.00) and entered final judgment for 
the defendant, to which action the plaintiff duly accepted. 
MATERIAL PROCEEDINGS. 
This case came on to be heard by a jury upon plaintiff'e 
amended notice of motion for judgment and defendant's plea 
of General Issue.· The trial resulted in a jury's verdiot 
2• in favor of the plaintiff in the sum of *Seventy .. five Hun-
dred Dollars ($7,500.00). The defendant moved the 
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Court to set aside tl1e verdict of the jury and grant it a new 
trial on the grounds that same was contrary_ to the law and 
the evidence. The Court sustained the def eudant 's motion 
to set aside the verdict and entered fi'nal judgment for the 
'defendant on the 13th day of October, 1947. 
ERRORS ASSIGNED.· 
· The action of the Court in setting aside the jl1ry 's verdict 
conE:ititutes the error assigned. 
QUESTIONS INVOLVED IN THIS APPEAL. 
1 .. Was the defendant guilty of actionable negligence T 
2.- Was the plaintiff guilty of contributory negligence which 
should bar her recovery t 
3. Was the status of the plaintiff that of an invitee or a 
licensee? 
STATEMENT OF E,ACTS. 
At approximately 6 :30 o'clock on the evening of January 
14, 1947, plaintiff, while en route to the defendant's hospital 
for the purpose of visiting her husband who was a paying 
patient in said hospital, tripped over an iron chtlin which had 
.been installed and maintained by the defendant across 
3"' a concrete walkway on the defendant's *premises. The · 
defendant .hospital maintained several concrete walkways 
leading to various entrances to its institution (Record, pp. 
17-34). The particular walkway being used by the plaintiff 
was one that had been in existence for a great many years, 
the plaintiff having personally made use of it ten (10) years 
prior to the date of her injury. The concrete· walkway in-
volved in this case extended from the automobile drivewav 
in front of the defendant's hospital to a set of steps and a 
door opening into the corridor of defendant's hospital lead-
ing to the east wing of the building. Shrubbery was planted 
along the walkway and at a point just beyond where this walk-
way made an abrupt turn the def end ant had placed the iron 
chain across the sidewalk, each end being attached to an 
iron pipe. Witnesses gave varying- estimates as to the height 
of the chain above the sidewalk. The most accurate estimate 
seemed to be approximately sixteen (16) inches high. There 
·was a drizzly rain on the night in question and the plaintiff 
testified (Record, p. 22) that she saw over the hedge parallel 
· with the sidewalk on Raleigh Avenue (which avenue runs in 
front. of defendant's hospital) the light flashing through the 
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glass top of the door to which the concrete sidewalk lead. 
The plaintiff stated that the weather ... was nasty and raw and 
she wanted to get in out of the wet as quickly as possible and . 
for that reason she selected the sidewalk which she knew lead/ 
into the corridor closest to where her husband's room · 
4• was located. wThe main entrance of defendant's hospital 
was well illuminated while the sidewalk used by the.J2lain-
tiff was not illumjnatec( si~e oyJ~e light wbicb .came ·tbrougJi ~ 
the upper glass portion o tlie or. Subsequent to the last 
·occasion upo~tlie plaintiff used this same sidewalk 
the defendant had removed the door knob on the outside so 
that no one could make use of that particular entrance un-
less the door had been left ajar. Tl1e door was provided with 
.a ·haudbar which could be used to open the door from the 
inside. The plaintiff test.med that she was unaware of the 
existence of the chain in question or that the door knob had 
been r~moved from the outside. There was some testimony 
on behalf of the defendant which would indicate the contrary. 
The defendant had knowledge that frequent use was made 
of· the particular walkway in question. One of the defend-
ant's witnesses (Record., p. 81) testified that to her knowl-
eclge at least ten ( 10) to fifteen ( 15) persons per week made 
use of said walkway; that the door in question was left ajar 
at least twice a day for the use of people coming· in and out 
(Record, p. 80). Orders had been issued bv the management 
that the door was to be kept closed. The hospital had posted 
no signs or warning· for the protection of the public making 
use of the sidewalk in question. There was no notice to· the 
public that this sid~ r - • al was not. 
to be used by persons visiting· the hospital. U sua y ere 
was an electric light bulb burning on the outside of the 
5• door 1to which the sidewalk lead, but on the night of 
plaintiff's injury this light was not burning. Plaintiff 
testified that under prevailing conditions the ehain was not 
discernable; that she felt the c.oncrete walkway under her 
feet and could see the light shining through the upper half 
of the door as she approached that entrance. She testified 
that she was walking at a normal gait when she encountered 
the chain which caused her to fall and inflicted the injuries 
'Shown by the record. 
The jury was fully instructed on the subject of possible 
contributory negligence on the part of the plaintiff. The· jury 
was further instructed to the effect that if thev believed from 
the evidence that the plaintiff knew, or shouid have known, 
that the· entrance to the hospital to which she was proceeding 
wl1en the injury occurred, was not open to or intended .to be . 
used by Yisitors, then she became at the most a mere licensee 
/ 
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to whom the defendant hospital owed no duty other than to 
refrain from wilfully or' wantonly injuring her (Record, p. 
123). The jury was still further instructed that if they be-
lieved from the evidence that the plaintiff had used and was 
familiar with the main entrance to the hospital but on the 
evening of her injury had attempted to enter the hospital by 
a route and entrance unfamiliar to her, and at such time it 
was dark, cloudy and raining and she failed to use such care 
as a person of ordinary prudence would have •used 1m-
6# der the oo.rcumstauces, the jury should find for the de-
fend1:1,nt (Record, p. 125). After -hearing tlie evidence 
and receiving the above instructio1is the jury returned a ver-
dict in favor of the plaintiff in the sum of Seventy-five Hun-
dred Dollars ($7,500.00). 
The defendant moved the Court to set aside the jury's ver-
. diet and to grant it a new trial on the ground that the verdict 
was contrary to the law and the evidence. The Court sus-
tained the defendant's motion to set aside the verdict and 
thereupon entered final judgment for the defendant on the 
13th day of October, 1947 . 
. ARGUMENT. 
It is the appellant's contention in this case that the sub-
jects of primary neg·ljgence, contributory negligence and the 
status of the plaintiff as being an invitee or licensee were 
~uestions of fact to be determined by the. jury. The testi-
mony in this case was such that reasonable men could differ 
in their conclusions and by the overwhehning weight of au-
thority as heretofore enunciated by this Court the jury's ver-
dict should not have been disturbed. 
The record di~closes no serious contention on the part of 
the defendant that it was not guilty of primary negligence 
in . placing an iron chain across a sidewalk which they had 
positive knowledge was frequently used by the public. It is 
contended by the appellant that the placing of this 
7+1: •chain in an area which the defendant failed to suf-
ficiently illuminate during evening hours to warn the pub-
lic of its existence coupled with the knowledge of the defend-
ant that this sidewalk was frequ.ently used by the public, con-
stituted such a reckless disregard for the safety of persons 
making use of this sidewalk as to be wanton in nature. The 
testimony in this case showed such a general use of the side-
walk in question that the defendant should have been placed 
on notice that it would be used during evening hours. The 
presence of a chain across a concrete sidewalk leading to an 
entrance of a hospital ( of all institutions) was not such a 
hazard as one could be expected to anticipate. It was not 
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open and obvious during evening hours, because the defend-
ant failed to provide sufficient illumination to make it so.· · / 
In the case of 11 osvital of 8t. Vincent v. ThO'lnpson, 116 
Virginia 101, this Court held that one who upon request of 
a sick friend accompanied liim to a eharity hospital for hos-
pital treatment is an invit~e and not a mere licensee and 
that the hospital owes him the duty to exercise ordinary care 
to have its premisei:; in a reasonably safe condition for a 
visitor and if the hospital fails to perform th.at duty, and, 
as a proximate consequence thereof, the invitee, while exer-
cising due care, is injured, then the hospital is liable for t.he 
injuries sustained. . 
s• •111 the cited case, the friend accompanying a prospec-
tive patient drove around to the rear of the hospital 
into an open court and .stopped his carriage at the entrance 
which was used at the hospital for iti:; patients and friends 
accompanying them. It wns raining very hard at that time 
and the friend approached the entrance for the purpose of 
going into the l1ospital, and thClreby protecting herself from 
the rain until the nurse answered the bell which had been 
rung at the entrance. In hrief, there were two doors very 
similar in appearance and one of the two opened into an 
elevator shaft. Tbe friend of the prospective patient opened 
the door that lead to the cleYafor shaft and stepped inside 
wit.h the result tbat slie fell and was injured. The Court 
held that the plaintiff was entitled to recover. 
In the case at bar a member of plailitiff's family was con-
fined in the defendant's hospital as a paying patient and there 
can be no doubt tJiat t11c appellant was an invitee of the de-
fendant in the original instance and continued· to be such 
unless she proceeded to p;o to places on the premises beyond 
the invitation and to which she, as an invitee, was not rea-
sonably expected to go. In tl1e ea~e or ll ospital of St. Vi11cent 
v. Thompson, su,pra, this Court had this to say: 
''If the hospitals are to live they must have patients and 
conditions must be such that tl10se who bring patients 
9"' there may be able to do so •with reasonable safety to 
themselves. • 8 • In all such cases the invitation is wide 
and mutual advantage becomes evident upon the most casual 
inspection. The liabilities of the owner are correspondingly 
. extended.'' 
The above rule ~1ould apply with equal force to one calling 
upon a member of her family who bad previously been brought 
to the l1ospital and was being cared fo:r there as a paying 
patient. No issue has been raif~ed by the defendant that the 
appellant in the. case at bar waR not aninvitee in the original· 
instance. 
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The following Virginia cases enunciate the rule in this 
·State on the subjects of primary negligence, contributory 
negligence and the duty owirig· to the invitee. 
· In Raylass Cha.in Stores v. DeJ arnette, 163 Virginia 938, 
this Court had the fo llowiug to say : 
· '' This Court, in accord with the general ruJe, has held that 
when the owner or occupant 1 of lands or buildings, eithe.r ex-
pressly or impliedly invites others to come upon his premises, 
whether for business or anyi other purpose, it is the duty of 
the owner or occupant to be reasonably ~ure that he is not 
inviting them into danger., and therefore it is incumbent upon 
him to exercise ordinary ca re and prudence to render the 
premises safe for the visit. * • * The question of negligence 
or due care is one peculiarly within the province of the jury 
and cannot be established as a matter of law by a state of 
facts, about which rea$onably fairmindcd men may differ.'' 
In the above cited <'ase of Rayla.ss Chain Stores, the 
plaintiff, while inspecting merrhandise in defendant's 
.10~ *store stepped off a landing which was six inches below 
the main floor and injured herself by falling down a 
stairway. She was not warned of the dangerous condition. 
The defendant contended tl1at the plaintiff was guilty of con-
tributory negligence in "that she did not look to see where 
she was going ,,~hen she stepped backward or sideways from 
the main floor level to the lnnding·." This Court stated that 
what had been said with referenee to primary neglig·ence ap-
plied with equal force to the question of contributory negli-
gence and the plaintiff was allowed to recover. 
· In the case of .Ac-me Markr>t.c:: v. Remschel, 181 Virginia 171, 
. this Court had the follo\ving to say : 
"The owner·must give notice or warning of an unsafe con-
/ dition which is known to him and is unknown to the ind tee; 
but notice is not required where the dangerous condition is 
open and obvious to a person who is exercising reasonable. 
care for bis own safet:v. In the absenee of knowledge or 
warning of danger, the invit{)e is not required to be on the 
lookout for it because be may assume that the premises are 
reasonably safe for his visit. * * • ,,re have held that the 
presence or absence of negligence is a question for the jury, 
not only where there is a conflict in the evidence on the sub-
ject, but also where t.llere is room for a difference of opinion 
among reasonable men as- to the proper inference wliich might 
fairly be drawn from unconflicting evidence. Diverse inf er- \ 
ences may reasonably be drawn from undisputed faets. ·when-
ever the facts proved without dispute require the exercise of 
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Teason and judgment, so that one reasonable mind may infer 
that a controlling fact .exists and another that it does 
11 * not exist there is .a question for *the jury. 0 • • This is, 
of coui·s~, also true as to contributory negligence.'' 
The above case of Acme lJlla,rkets v. Rernschel involved a 
plaintiff's right to recover for injuries sustained by reason 
of tripping over a stump which protruded some four (.4) to 
.eight (8) inches above the ground in defendant's parking 
lot. The evidence showed that the defendant permitted the 
stump to remain in the lot, partially obscured and in an area 
not sufficiently lighted after defendant had been notified .of 
its existence. On the question of contributory 11egligence this 
Court llad the following to Ray: 
. . 
'' The burden of proving neg-ligenc~ was upon the def cndant. 
:The plaintiff was not required to look for unusual dangers 
· which were not open and obvious. .According to the finding 
of the jury, it was too dork for him to see the stump. He 
liad no prior knowledge of its existence and he had the right 
to assume that no such obstruction would be in his line of 
travel to his automobi'le. The conclusion that the plaintiff 
was not exercising ordinary care was not required as a mat-
ter of law.'' 
In the case of Ku-i,f}ht v. 1Jf oore1 179 Virginia 139, the de-
Jenclants operated a lake for swimming-, in and around which 
:were located various amusement devices. ·while plaintiff was 
proceeding- along the shore of the lake she tripped over a 
eable which was anchored in· the bank, fell forward, struck a 
C'ompanion cable and was injured. The accident occurred at 
night but the lake and the various amusement devi<'es located 
the.re were lig·hted by flood lights. Plaintiff claimed that at 
the time she tripped she was walking along what ap-
12* peared to he a na1To,v· walkway or *beach bordering on 
the edge of the water, but defendants claimed that plain-
·tiff was proceeding along what tl1ey termed a "scum gutter", 
obviouslv not intended as a walkwav. Plaintiff and her wit-
nesses c.laimecl that the ends of the cables whic.h she struck 
were dark and discolored and not easily discernable., that 
-the area where the ends of: the cables were anehored in the 
bauk was 1mligl1ted, that the cables - themselves were un-
guarded, and that there was nothing in the situation to warn. 
]ier that she ,:va~ in a dangerous area or one not intended for 
the use of patrom~; but each of these claims were denied by 
the defendants. Defendants' witnesses said that at the time 
plaintiff struck the cable she was running, with her attention 
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:fixed on bathers in the lake, :but this was denied by plaintiff .. 
Based upon the above testimony this Court had the following 
to say: 
'' And so in the case before us, in view of thP. conflict in 
the evidence, we cannot say as a matter of law either that 
the defendants were free from negligence or that the plaintiff 
herself was guilty of contributory negligence. We think it 
was a question for the jury as to whether the location of the 
cable across the edge of the lake created a dangerous situation 
at a place w.here patrons of the lake were invited or had 
the right to go·, or whether the area surrounding tl1e cable 
anchorage was sufficiently lighted to give the patrons of the 
lake sufficient 11otice of the situation, or whether this area 
was sufficiently guarded. It was likewise a question for the-
jury as to whether the plaintiff knew of the situation, or 
whether it was so open and obvious aud patent to her that 
in the exercise of oi·dinary care she should have observed it.'' · 
13*' 6 This Court np:ain announced that an invitee has the- · 
. right to ·assume that the premh=es are reasonably safe 
for his visit, and in the absence of k1\owledge or warning· of 
danger, he is not required to be on the lookout for it. It was 
also stated that t]1e duty which a property owner owes to an 
invitee is co-extensive with and limited by the invitation. . 
Jn the ca-se of K irb:,1 Y. 111 oehlnian, 182 Virginia 876, plain-
tiff, who was a paying guest of an innkeeper, sat down in a 
rocking chair which ,vas minus a rocker, a11d as a result 
thereof was injured. This Oourt said : 
"The qualified duty of ordinary care may become an abso-
lute duty and does bef.ome : an absolute duty where a pro-
prietor knew or should haYe known of a danger that might 
have been easily remoYed.'' : 
In view of the holdings in the a l)ove cited Virginia casef; 
there is no room for doubt tl1at in the case at bar the issues 
of primary negligence and contributory negligence were ques-
·tions o! fact for the jury's .de.termination. The jury having. 
found m favor of the plamti:ff on questions of fact upon 
which reasonable men coul<l differ, the verdict should not 
have been disturbed. This is such~ fundamental principle of 
law that it is deemed unnecessary to burden the Court with 
citations in support thereof. 
On the subject of primary negligence it would he indeed 
difficult to imagine a ~et of circumstances which would more 
clearly convict the def end ant of negligence than do tl1e facts 
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in this case. The very obvious purpose of the entrap-
14 * ping •chain stretched across the sidewalk was to ob-
struct the passage of persons making use of same. Even 
aside from the positive testimony relating to the defendant's 
knowledge of the frequent u~e being made of the sidewalk, 
the fact that the defendant ·placed this dangerous obstruction , 
across th~ sidewalk establislws conclusively a knowledge on 
the part of the defendant that· the public made use of it. If 
this were not true, why was the ~bain placed there? The 
testimony in this case eEtabli~hes that the chain was not open 
and obvious to a person exercising ordinary care and pru-
dence for his own safety. To the contrary, the testimony 
and exhibits showed that the chain was loeated at a point 
where no person exercising ordinary care could have antioi~ 
pated its presence. It was partially ohseured by shrubbery 
and more significantly it was in an area whirh the defendant 
failed to provide sufficient illumination to warn the public 
of the danger created by the defendant. · · 
With reference to the status of the plaintiff, it is earnest1y., 
contended by the appellant that she was at all times an 
invitee of the defendant. Attention of the Court is invited to 
the fact that the defendant constructed and maintained sev-
eral concrete sidewalks extending from public streets and 
sidewalks to various entrances to it~ institution. How could 
an invitation be more clear and prcrise to the public than pro-
viding a concrete walkway extc->ncling from public thorough-
fares to entrances to iti;; institutiou f Oertain]v it cannot 
properly be concluded a8 a matter of law that the de-
15• fendant by illuminating *one e11trance during evening 
hours, had by that token withdrawn the invitation ex-
tended to the publfo to make m;e of the various 8idewalks con-
structed for the convenience of tlw public. Attention is again 
invited to the fact that there wa~ no notice or warning to the 
public that the sidewalk in question on defendant's premises 
was not to be used; that the unsuspecting visitor was per-
mitted to pursue his journey in safety over the greater part 
of the distance and when within a few steps of his destination 
was abruptly, and in this instance disasterously, brought to 
a ·stop by a dangerous barricade ere a ted by the defendant. . 
It is respectfully submitted that the unpublished and un-
communicated intention of tl1e defendant to witndraw from 
public use the particular portion of sidewalk involved in thi~ 
case, does not affect the plaintiff's right of recovery, par-
ticularly where the evic1en(le clearly shows that she had no 
prior knowledge of any _such withdrawal. 
The plaintiff's selection of tl1e particular sidewalk involved 
~ this case is important, not in relation to her status of in-
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vitee or licensee, but solely as it bears upon the question of 
possible contributory negligence on her part. It should be 
remembered that the plaintiff had only a comparatively short 
distance of travel to reach the entrance she was going to-
ward; further that the light from the corridor shining 
through the upper glass portion of the, door gave her the 
necessary' sense of direction. She stated further that 
16* · she felt the concrete •under her feet and that she was 
· travelling at a normal gait. The jury under proper 
instructions absolYed her of any contributory negligence. 
As the issues of primary negligence ancl contributory neg-
ligence are questions of fact for the jury's determination, 
likewise, the question of whether the plaintiff was an invitee 
or a mere licensee was for the jury to determine under proper 
instructions from the Court, which, as hereinbefore stated, 
were given to the jury. 
In the case of Norfolk d: lVestern Railroad Company· v. 
DeBoard, 91 Virginia 700, this Court approved an instruction 
which stated to-the jury that ''The jury are the triers of the 
fact as· to whether or not George De Board was a licensee on 
the defendant's right of way. * • *" 
In _Norfolk <t Western Railroad Company v. DeBoard! 
supra, the plaintiff, DeBoard, as well as numerous other per-
sons had for a number of years used a path which crossed 
defendant's property. It was charged that the defendant by 
removing· rock and earth from underneath the path in ques-
tion created a dangerous conditio11. The plaintiff broke 
through the path and was inJurecl. This Court approved as 
correct the following· instruction granted by the trial court. 
"The Court further instructs the jury that if they find 
· that George DeBoarcl was travelling said path as such li-
.censee, no duty was imposed upon the defendant company 
- to keep the said path in good order anrl repair1 and the 
17* said George *DeBoard travellPd thereon at his peril. 
But if the jury believe from the evidence that the de-
fendant company did carelessly and negligently make an ex-
cavation b~neath said pathway not open to common observa-
tion of persons walking along said path, and no notice or 
warning had been given to ~aid De Board, that said DeBoard, 
while walking along said path or way: with due caution and 
care, was injured and killed by reason of said excavation, 
then the said defendant company is liable to answer there-
fore in damages. But if the jury believe from the evidence 
that the supposed excavation complained of was open to the 
common observation of those travelling· along said pathway, 
and that said DeBoarcl, by the· exercis0 of ordinary care, could 
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have observed same, and that he careles~ly and negligently 
.stepped into said excavation, then he was chargeable with 
contributory negligence and is not entitled to• recover.'' 
In the case at bar., what practic~al difference is there be-
.tween an excaYation and an iron chain placed in an obscure 
position across the sidewalk where it was not discernable 
.during· evening hours under the prevailing conditions Y In 
Norfolk db J,Vesten1. Ba.ilu:ay Company v. D~Board, supra, it 
was apparent from tbe opinion that the dangerous condition 
was unintentionally created, whereas, in the present case the 
defendant wilfully and purposefully placed a dangerous ob-
stacle in the path of those who could be expected to use said 
path. )Ve have seen from the above quoted case that this 
Court is of the opinion that even a mere licensee should be 
,entitled to recover under such circumstances. In passing·, it 
should ]?e pointed out. that in the Norfolk & rVestern Railway 
Conipa.ny v. DeBf>ard, sup·ra, the verdict was set aside 
1.s~ purely *on the gTounds that knowledge o.f the dangerous 
condition was not brougl1t home to the defendant . In 
the case at bar the defendant had full know,ledge of the dan-
:gerous condition. 
With respect to the duty owing to a licensee, it has bee~ 
1ielcl by various well considered opinions from other states 
that the owner of property is not protected from liability if 
he places, without warning to those likely to use the pathway~ 
a new and dangerous pitfall or obstruction, provided, of 
course, he had k110w ledge of the use being made of his prop-
€rty. This rule was illustrated by the above case of Yorfolk <t 
TT' estern Ra,ilway Co1n11any v. DeBoard, and to the same ef-
fect are the following eases: Gra·ves v. Thomas, 91 Ind. 
361, 48 Am. Rep. 722; Beck v. Thomas, 68 N. Y. 283, 23 Am. 
Rep. 175; Burton v. R.R. Company, 98 Ga. 783, 25 S. E. 736. 
This is further illustrated by the language of Wharton on 
negligence, quoted in Grai,·es v. Tho1nas, supra: 
"Nor am I justified in making excavations either on the 
-path which I have permitted other persons to traverse or so 
near a public road that travellers in the ordinary aberrations 
or casualities of travel may stray or be driven over the land 
-and be injured by falling into the excavation." 
The same doctripe finds expressions in .Tro:IJ v. R. R. Com-
pa:nv, 99 N. C. 298, 6 S. E. 77; B11rne v. R. R. Cornpany, 104 
N. Y. 362, 10 N. E. 539, 58 Am. Rep. 512, where the defendant. 
was held liable because of the aet of active negligence as 
('-Ontr.adistinguishecl f~·om passive negligence. In Monroo v .. 
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Atlantic Oorist Line R.R. Company, 66 S. E. 315, a North 
19• Carolina sicase, while holding· that the plaintiff was not 
entitled fo recover for reasons shown by the evidence, 
namely. that the owner had not increaRed the danger or risk 
by any act on his part, the Court stated that the principle 
held to be decisive in that case did not in any way contravene 
the rule that a defendant was liable in damages for injuries 
sustained by licensees by reason of acts on the part of the 
defendant which increased the peril and danger to ·which, 
without warning, the licensees were exposed. Speaking of 
. the rule which imposed liability upon the defendant in such 
cases, the Court said as follows: 
''It must conform itself as being based upon sound reason 
and just principle that an owner of property knowing that 
bis propert,y is frequently used by a large mimber of people, 
and such u~e acquiesed in by him, cannot, without warning, 
increase the peril and danger of suc·h use even though the 
use be solely:· for the convenience of those persons using it,. 
they must, if they use it, for their own convenience, take it 
as they find it, with is concomitant perils, and at their own 
risk; but these perils should not be increased by the owner 
paving knowledge of the use, without notice of the increased 
hazard.'' 
It is quite uniformly held that if an invitee goes to out 
of way places on the premises of the defendant, wholly dis-
connected from the business at hand, and is injure~ there 
is no liability on the part of the owner for want of ordinary 
care. However, it is also held that a slight departure by an 
.invitee in the ordinary aberrations of trav~l does not change 
the law of liability, and he is protected by the law 
20• •while lawfully upon tlmt portion of the premises rea-
sonably embraced within the object of his vhdt. Such 
was the ruling in the case of· EUin,qton v. Ricks, 102 S. E. 
510; 179 N. C. 686. This case cited Monro1! v. R.R. Company, 
151 · N. C. 377, 66 S. :m. 316; Pauckner v. TVaken, 231 Ill. 28:!, 
83 N. E. 85, and is set forth here in reply to the defendant's 
contention that the plaintiff lost her status as an invitee by 
' her election to use ·a sidewalk, which, although provided by 
the defendant, was not the one that lead to the illuminated 
entrance of its institution. It would be indeed a harsh rule 
that would require an invitee to investigate whirh of several 
entrances provided by tl1e defendant was the most illuminated 
for fear that by using the darker entrance she should lose her 
status an an invitee. As stated by the authorities hereto-
fore cited, the invitation to the plaintiff was wide and general 
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and certainly extended to the use of a concrete sidewalk pro-
vided by the defendant for the use of the public, in the ab-
sence of knowledge to the confrary. 
The following· Virginia cases deal with the status of the 
plaintiff as being that of an im:itee or licensee: 
Thalheinier Bros. v. Casc-i, 160 Virginia 439. 
Davis Bakery v. Dozier, 1ii9 Virginia 628. . 
Raven Red Ash Coal Co . . v. Griffth, 181 Virginia 911. 
21• . *Sm.ith v. Wiley-Hall Mui ors, 184 Virginia 49. · 
Each of the above cases held that the plaintiff wa~ a lieens~e. 
However, each can be easily distinguished from the case at 
bar. · 
In Thalheimer Bro.~. v. Ca.8ci, supra, a customer of the 
defendant store went t.o a part of the premises obviously not 
intended for the use of f'ustomers. She opened a door into 
utter darkness and stepped forward into an elevator shaf.t 
and was injured. The following is an excerpt from the opin-
ion in the case : 
"The aisle into which she turned, as we have seen, is quite 
narrow, so narrow that she had to pass tbe door before she 
undertook to open it. * i» * Quarters were so cramped that 
before she could be moYed it was mwessa rv to take the door 
from its hinges. ,vlien opened, the pit °\YUS dark and into it 
she stepped and fell. * * * I1i other word8, she did not go 
where she was told to go. In any event, the slightest atten ... 
tion to her surroundings would l1avc been suffl.cient to have 
put her on notice had sh~ not been excited. She found her-
self in an· aisle only twenty-two or twenty-three inches wide, 
and not wide enough to permit the door opening into. it to 
be fully opened-the door vrns wider than the aisle. When 
it ·was opened, it opened into dnrkness. By her own state-
ment she did not even undertake to look, but thougl1tlessly 
stepped into an open pit.'' 
From the foregoing quotation, quite a different state of 
facts are set forth from tho!3c in the casP. at bar, and it is 
earnestly contended that tl1e decision reached in •the 
22* Thalheimer case falls far r-;hort of establishing the plain-
. tiff in the present rar-;e as a licensee. Every fact a~d 
circumstance in the Thall1()imer case tends to establish that 
the plaintiff was makinA" use of that portion of the premises 
not intended to be used hy the public. The nature of the 
passagew~y should l1ave bQen ample notice of that fact. It 
will be noted that the door was wider than the aisle and that 
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it opened into darkneRs and the plaintiff, without exercising 
reasonable care; or any care whatsoever, thoughlessly stepped 
into an open pit. . . 
In the case of Da1-"i8 BakP-ry v. Dozier, supra, the plaintiff, 
_engaged to paint a skylip:ht· owned by the defendant, pro-
ceeded to place a plank across the skylight and both the plain-
tiff and his helper rested their combined weight upon the the 
skylight which gave way and the plaintiff was injured. The 
Court properly held that under tho~e drcumstances the plain-
tiff was not entitled to recover. The nature of Dozier's em-
ployment did not require that he go upon the skylight. He 
committed a verv clanQ:erous ·and hnza rdous act. The dang:er 
to which he expo.Seel Jiimself shonld .have heen perfectly ob-
vious to a prudent individnal. This fact i~ not true in the 
ease at bar. The plaintiff in thi~ ease was not only making 
use of the sidewalk proYided by tlie defendant but in addition 
she had no renson to nnticipate tliat the defendant had placed 
a hazardous ohstrndion in her path. 
•TJ1e decision in the case of Raven Red Ash Coal Co .. 
23* v. Griffith, s11pra., is of no 11elp in arrivinp: at a proper 
solution of the case at bar. In the Raven Red Ash Coal 
Oo. case the plaintiff crawled a distance of one hundred 
(100) feet through a tunnel thirty (30) inches high to reach 
an abandoned portion of the mine where he was injured. His 
employment did not require his presence there and this Court 
held him to be a licensee. 
The case of 81nith v. Wiley-II all Motors, Inc., su,pra, can 
be distinguished from the case at bar by reason of the fact 
that the plaintiff in that case clearly attempted to make use 
of premises not intended to be used by the public and every 
surrounding cfrcumstance should have indicated so. The 
plaintiff in that case, in search of a rest room, opened a door 
into total darkness and felt llis way along a wall until he fell 
into a grease pit and was injured. The Court stated that 
the plaintiff had heedlessly and blindly walke~ into a place 
where he had no right to be and that the slightest thought of 
care and prudence would have sug·gested that he make some 
.inquiry as to where the place was to which he needed to go. 
Th~ case of Powers v. Raymond, a California case, re-
ported in 239 Pacific 1069, · was cited by the defendant in 
. the Court below as supporting its contention that the plain-
tiff in the case at bar was a licensee. Upon analysis the 
_ Powers v. Raymond case c;liscloses marked differences . 
24* which distinguish it *from the case now under consid-
eration. 
In Powers v. Ra.yrn.onrl, supm, the plaintiff, a prospective 
_ employee of ihe defendant hotel, arrived at the hotel prior 
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i:o the time her employment actually began, and was assigned 
io a room in the ,hotel. On the first nignt. of her arrival, and 
J>rior to her entering into her employment, she decided to go 
:to the railway station located some distance from ,~e;,.hotel' 
to meet friends of hers who were com_ing also as prospective 
·employees. The opinion of the case discloses that on the 
defendant's premises, extending from its hotel toward the , 
Tailroad station, was a main roadway, easily and safely trav-
-ersable, which had been well lig·hted for the particular ac-
-commodation of those who were to arrive at the hotel from 
the train. It is further disclosed that there was a bypath 
situated parallel the roadway which was unlight.ed. It was 
impossible for anyone passing along the bypath in the dark-
ness to discern whether or not it was passable. The path-
way was unlig·hted because it was not then in use and was 
under repair and was not to be used until the regular hotel 
season opened. The plaintiff had been told that the bypath 
1ed toward the station. In considering the selection made by 
the p1aintiff in PowP,rs v. Ra.yniond case it should be ·borne 
in mind that the bypath paralleled the roadway, that she 
was a total strang·er at the hotel and not in the least familiar 
with the premises and grounds surrounding the hotel. She 
knew that the hotel season bad not yet opened and that 
25"' preparations were going *forward for the coming sea-, 
son. She l1ad no personal knowledge as to the condi-
tion by the bypath and she elected to use it notwithstanding 
that parallel thereto was a main travelled roadway well 
lighted for the particular use of the public. The Court held 
that under the above circumstances she was not entitled•to 
recover. The Powers v. Raymond case presents an extreme 
state of facts not found in the case at bar. It should have 
been obvious that the hotel had not opened that portion of 
its grounds to public use. · In the present case the plaintiff 
knew of the concrete walkway leading to defendant's hospital 
and there was no election to use a parallel well lighted walk-
way to gain admittance to the hospital. It is true that she 
bad the election of using· another entrance to the hospital, 
but as previously stated, her selection of one of several walk-
ways kept and mnintained by the defendant should not change 
her status from tllnt of an invitee to a mere licensee. 
With reference to the visibility prevailing- 9ver the route 
selected by the plaintiff in the case at bar, it is deemed per-
tinent to observe that the conditions of visibility as she 
found them were little or no different from those customarily 
encountered during hours of darkness in many sections of 
the average city. A great number of sidewalks in many see-
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tioos . of the average city are :not brightly illuminated and'. 
certainly if one elects to walk down a: public sidewalk of a 
dimly lighted street he does; not expect a dangerous obstacle 
to be placed in his path. By that same token when one· 
26e uses a. concrete approach •to .a hospital, while expecting 
that it may not .be brightly illuminated, he does not ex-
pect that the defendant has by affirmative negligence created 
a dang~rouar, condition in bis line of travel.. The plaintiff in 
this case knew of the walkway; it was plainly visible at the-
p·oi:nt of entr~nce and her course of travel was aided by the 
light spi~ing through tbe entrance door. There was noth-
ing _to warn her of impending danger~ She was exercising· 
due care under the circumstances aud throug·h no fault of 
her own she became a victim of . the pitfall purposely placed 
there by the defendant with. a frill knowledge that the public-
made frequent use of the sidewalk in question. 
CONCLUSION. 
Your petitioner, therefore, prays, for the reasons here'in 
set forth, that a writ of error and su.vcrsedeas be awarded 
your petitioner to the action of the trial court on the 13th 
day of October, 1947, in setting aside the juzy's verdict in 
favor of the plaintiff and entering final judgment for the de-
fendant, and that the said judgment be reviewed, reversed and 
final judgment entered in favor of the plaintiff .. 
This petition will be filed with Justice John W. Eggleston, 
af his office in the City of. Norfolk, Virginia, accompanied by 
a transcript of the record and a check in the sum of One Dol-
lar and Fifty Cents ($1.50) filing fee, payable to the Clerk 
of this Court. This petition is adopted as the •open-
27'• ing brief of the plaintiff iii error, and before it was 
presented to Justice John W. Egg~eston, a copy thereof 
was delivered to William C. Coupland, Attorney for the de-
fendant in error, at his office in the City of Norfolk, Virginia. 
The copy aforesaid was delivered on the 11th. day of Feb-




By GORDON E. CAMPBELL, 
Counsel for Petitioner. 
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28* •r, Gordon E. Campbell, Attorney practicing in· the 
Supreme Court of Appeals of Virginia, do · certify that 
in my opinion it is proper that··the judgment complained of 
in the foregoing petition and the decision of the trial court 
should be reviewed by this Honorable Court. 
GORDON E. CAMPBELL, 
Attorney practicing· in the Supreme 
Court of Appeals of Virginia. 
· Received Feb. 11, 1948.· 
J. W. E. 
April 22, 1948. Writ of ~rror and supersedea.s awarded by 
the Court. Bond $300. 
RECORD 
VIRGINIA: 
M. B. W. 
Pleas before the Circuit Court of the City of N or:f olk, 
at the Courthouse thereof, on the 13th day of October, in 
the year 194 7. 
Be It Remembered, That heretofore, to-wit: In the Circuit 
Court aforesaid, on the 14th day of April, in the year 1947, 
came the plaintiff Naomi Comess and· docketed her Notice of 
Motion for judgment against the defendant Norfolk General 
Hospital, Inc., in the following words and figures, to-wit: 
Virginia: 
In the Circuit Coµrt for the City of Norfolk. 
Naomi Comess, Plaintiff, 
v. 
Norfolk General Hospitai, Inc., Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
To : Norfolk General Hospital, Inc . 
. Norfolk, Virginia. 
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. Take notice that on the 14th day of April, 1947, at 10 A. M. 
or as soon thereafter as the attention of the court 
page 2 ~ may be secured the undersigned will move said 
court in the courtroom thereof· for a judgment 
against you in the sum of Fifty Thousand Dollars ( $50,-
000.00), which sum is due and owing by you to t~e under-
signed for the damages, wrongs and injuries hereinafter set 
forth, to-wit: 
1. That on the 14th day of January, 1947, a member of 
the undersigned's immedi~te family was a paying patient in 
your hospital; that during the evening hours of said date 
the ,undersig11ed was in the act of calling upon said patient 
for the purpose of administering to his needs and bringing 
such comfort to him as ·lier prese:q.ce would afford, when she 
was seriously and permanently injured by reason of" your 
negligence as hereinafter set forth. 
(a) You provided and maintained as a means of ingress 
and egress to people lawfully entering and leaving· your hos-
pital a concrete walkway which reached from the driveway 
leading off from Raleigh Avenue, Norfolk, Virginia, to an 
entrance door opening into the corridor of your hospital; as 
· as an inducement to the people to make use of said walkway 
you provided an electric light bulb over the entrance door 
which during cv·ening· hours :was kept burning. In violation 
of your lawful duty to maintain reasonably safe premises 
for the protection of persons making· lawful use of same you 
created, maintained and/or allowed to exist a dangerous and 
hazardous condition in tlrnt there was placed across said con-
crete walkway an iron chain with each end being attached to 
a metal stake located on either side of said walkway; said 
chain hu~g approximately twelve (12) to fourteen (14) inches 
·above the surface of the walkway and was located 
pa'ge 3 ~ at a place where it was not visible to a pedestrian 
during evening hours. The unclersig'lled, having 
no knowledge of the dangerous and hazardous condition which 
you unlawfully and neglig·ently allowed to exist, walked into 
and against said chain and was tripped and violently thrown 
to the concrete, sustaining a fractured ankle and numerous 
sprains, cuts, bruises, abrasions, contusions and concussions 
and was seriously, painfully and permanently injured; as a 
result of the foregoing·, the undersigned has been caused to 
expend divers sums of money for hospitalization, medical 
and surgical treatment in an effort to be healed of said in-
juries and will in the future be caused to expend such sums; 
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the undersigned has suffered -and will in the future ··continue 
to suffer great physical pain and mental anguish and a per~ 
manent lessening of her earning capacity; the• undersigned· 
has been and will in the future be caused to expend large 
.sums of money for nui·sing and maid service. . 
WHEREFORE, at tl1e time and place above set forth, the. 
undersig'Iled will move said court for the· sum of Fifty Thou-
sand Dollars. · 
NAOMI CO:M:ESS, 
By (s) GORDON E. CAMPBELL, 
Counsel. 
And on the same day, to-wit: In the Circuit Court afore-
said, on the 14th day of April, in the year 1947: · 
Upon the motion of the plaintiff, by counsel, it 
page 4 } is ordered that this notice of motion be docketed. 
And tl1ercupon came the partiers, by couns~l, and 
said def endai1t pleaded the general issue to which said plain-
tiff replied generally and issue is joined; and the further 
hearing is continued. 
And on another day, to-wit: In the Circuit Court afore-
said, on _:he 8th day of July, in the year 1947: 
This day came again the parties, by counsel, and upon the 
motion of said plaintiff, b~r counsel, to which motion the de-
fendant consented, it is ordered tl1at this notice of motion be 
amended as to the quantum of damages; and thereupon came 
a jury, to-wit: ,v. B. Graves, J. E. Forbes, T. L. Begley, J. 
J. Bailey, A. Chapman, ,T. A. Watts and M. D. Barber, who 
were sworn to well and truly try the issue joined, and having 
fully heard the evidence and argument of counsel returned 
its verdict in the following words and :figures, to-wit: "We 
the Jury find for the Plaintiff in the sum of $7,500.00 Seven 
Thousand Five Hundred Dollars/' And thereupon said de-
fendant moved the Court to set aside the verdict of the jury 
~ncl grant it a new trial on the grounds that the same is C!)n-
trary to the law and the evidence; and the further hearmg 
of which motion is continued. 
And on another. day, to-wit: In the Circuit· Court afore-
said, on the day and year first hereinabove written, 
pag~ 5} viz.~ on·the 13th day of-October, in the ~ear ·1947: 
' I 
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This day came again the parties, by counsel, · and the· Court 
having fully ,heard and maturely considered the defendant's 
motion to set aside the verdict heretofore rendered herein, 
doth sustain said motion, and said verdict is set aside. Where-
upon the Court proceeding to enter such judgment as to it· 
seems right and proper, it is considered by the Court that 
said plaintiff take nothing by her suit herein, and that said 
defendant go hence without day and r¢cover against said 
· plaintiff its costs about its defense in this behalf expended, 
to all of' which said plaintiff, by counsel, duly excepted. 
The following is the Bill of Exceptions in the above styled -
case: 
page 6 ~ Virginia : 
In the Circuit Court· of the City of Norfo~. 
Naomi Comess 
'O. 
Norfolk General Hospital, Iner 
NOTICE OF APPEAL. 
To: Messrs. Vandeventer & :Black (Mr. William C. Coupland), 
Attorneys for Norfolk ! General Hospital, Inc.: 
• I 
PLEASE TAKE NOTICE, that on the 22nd day of No-
vember, 1947, the undersign~d will present to the Hon. Clyde 
H. Jacob, Judge of the Cil'cuit Court of the City of Norfolk, 
Virginia, at the. courthouse of said city, the stenographic· re-
port of the testimony and other proceedings of the trial of 
the above-entitled case for certification by said Judge, and 
will on the same day, make application to the Clerk of said 
court for a transcript of the record in said· case for the pur-
pose of presenting same to the Supreme Court of Appeals 
of Virginia with a petition for a writ of error and supersedeas 
to the final judgment of the trial court in said case. . · 
NAOMI COMESS, 
By GORDON E. CAMPBELL, 
Attorney. 
Legal service of the above notice is ~ereby accepted, this 
21st day of November, 1947. 
VANDEVENTER & BLACK, 
Attorneys for Norfolk General Hospital, Inc. 
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Cliarles F. Thomas. 
page 7 ~ Virginia: 
In the Circuit Court of the City of Norfolk. 
Naomi Comess '· 
v. 
Norfolk General Hospital, Inc. 
TRANSCRIPT OF TESTIMONY. 
Stenographic transcript of the testimony introduced and 
proceedings had upon the trial of the above-entitled case, in 
said·court, on the 8th day of July, 1947, before the Hon. Clyde 
H. Jacob, Judge of said court, and a jury. 
Appearances: Mr. Gordon E. Campbell, counsel for the 
plaintiff. Messrs. Vandeventer & Black (Mr. William C. 
Coupland), counsel for the defendant. 
Phlegar & Phlegar, 
Shorthand Reporters, 
Norfolk, Virginia. 
page 8 ~ Norfolk, Virginia, July 8, 1947. 
A jury was impaneled and sworn; the witnesses were 
sworn; openi11:g statements were made by counsel, after 
which the witnesses were excluded from the courtroom on 
motion of counsel for the plaintiff; and the following evidence 
was introduced: 
CHARLES F. THOMAS, 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : · 
Examined by Mr. Ca~pbell:. 
Q. Please state. your name f 
A. Charles F. Thomas. 
Mr. Coupland: If Your Honor please, I would like to have 
· the jury excluded. 
The· Court: Gentlemen of the jury, step out in the .hall 
until .YOU are called. 
I 
I 
22 · Suprem~ Court of Appeals of Virg·inia 
Charles : F. Thomas. 
(The following proceeding was had in the absence of the 
jury:) 
Mr. Coupland: Three of the photographs that Mr. Camp-
bell is going to introduce show a situation that did not exist 
at the time of this accident. After the accident, some two 
weeks later, this chain was taken down. I think the 
page 9 ~ law in Virginia is well settled that you cannot show 
. repairs made subsequent to any injury. I do not 
think these pictures are admissible. 
The Coll;rt: The photographs are admissible to portray 
the conditions surrounding the scene at the time of the acci-
dent only. 
(The trial was then resumed in -the presence of the jury.) 
By Mr. Campbell: _ 
Q. What is your business or profession, Mr. Thomas! 
A. Photographer. 
Mr. Coupland: To save time, Mr. Campbell, I will agree 
that Mr. Thomas took those pictures. 
By Mr. Campbell: · 
Q. You are with the Acme Photo Company, and you took 
· these pictures that I have in my hand, did you noU 
The Court: Counsel has already agreed that he took the 
photographs. , 
By Mr. Campbell: 
1 Q. I hand you one photograph, which I will mark "P-1", 
and ask you from which angle th.at picture was taken, anq 
what does it reflect? , 
.A. This photograph was made from the Colley Avenue 
side of this walk-the main entrance of the hospital. ' 
· Q. Will you explain to the jury-
- page 10 ~ Mr. Coupland: To what photograph are you 
- . referring now? 
( Shown by Mr. Campbell.) 
By Mr. Coupland: · 
Q. That was taken from the Colley Avenue side, you sayY 
A. Yes, sir. 
I 
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J3y Mr .. Campbell.: 
Q. This white strip .extends in which direction! 
A. Raleigh A venue, sir. 
Q. Raleigh Avenue 1 
.A. Yes, sir .. 
Mr. Coupland: vVhat white strlp are you referring to? 
Mr. Campbell: I am pointing it out. It is the white strip 
running· along the base of the build~g, itself. · 
By Mr.. Campbell: 
Q. That leads to Raleigh .A.venue, you sayf 
A. Yes, sir .. 
Q. Continuing· that white strip to the left on the picture, 
ean you tell the jury ·where it extends in that_ direction to the 
JefU 
Mr. Coupland: If Your Honor ple~s~, I do not like to 
continually interrupt Mr. Campbell, but I think the 
page 11 ~ photographs speak for themselves. · 
The Court: I think all the photographers can 
<lo is to identify the picture and say what the location was. 
As to his explanation of what each part of the photograph 
means, I think that is improper. 
Mr. Campbell: I was seeking- to give to the jury an ex-
planation of the scene. I don't know how fa-qiiliar they are 
with it. · 
The Court: They will have to gather that from the photo-
graphs or from a view of it. This witness cannot testify 
.as to what his conclusion is .. 
l\Jr. Campbell: That is all. · 
Mr. Coupland: If Your Honor please, I think I ·can save 
time if I may out of turn, with Mr. Campbell's consent, in-
troduce two photographs that I want to introduce thr~ugh 
Mr. Thomas, instead of keeping him here. , · · 
The Court: Let Mr. Campbell see the photographs, and 
you can put them in at the proper time. You all stipulate that 
thev were taken of the scene? 
l\I:r. Campbell: I will stipulate that they were. 
Mr. Coupland: That they were taken by Mr. Thomas Y 
Mr. Campbell: Yes, sir. 
Mr. Coupland: I offer those in evidence. 
24 Supreme Court of A :ppeails of Vi1:gi:nie 
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(Received and marked "Def end.ant's Exhibit 
page 12 ~ No.1" and ''Defend~nt's Exhibit No. 2".} 
M!· Campbell: I offer these pictures in evidence. 
(Received and marked "Plaintiff's Exhibit. No. 1 h to 
"Plaintiff's Exhibit No. 4," inclusive.) 
. E. ·T .. SARPY, 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : 
Examine_d by Mr. Campbell:. 
Q. Please· state your name and occupation, sirf 
A. Edward T. Sarpy; city fireman. 
·Q. Mr .. Sarpy, on the evening of .January 14; 1947, were 
you in the vicinity of the Norfolk General Hospital f 
A. Yes, sir. 
Q. Did you witness an injury occurring to Mrs. Comess 
on that evevening! 
A. Yes, sir. 
Q. Where were you at the time, and what. did you see, and 
what do you know? 
A. I was . sitting in the first room by the window down-
stairs.. · · 
Q. Was that the main building or a wing.¥ 
A. That is the· East Wing window which is 
page 13 ~ closest to the sidewalk. This lady ho1lered and 
. commenced crying .. 
Q. I did not hear you. 
A. This lady commenced cry!ng, saying _that she tllought 
her leg was broken.. I was sittmg at the window and heard 
her, and I looked ·out there, and seen her. -It was so dark 
that you could not make out anything except a form laying 
on the sidewalk. So, I ran from my wife's room to the scene 
where she ·was laying. On doing so, I come very near doing-
the same thing she done : Falling over the same chain. 
Q. Was there a chain there? 
A. Yes, sir. . 
Q. What was the position of the' chain with reference to 
'the concrete sidewalk-? '. 
A. Well, it was stretched direct]v across the sidewalk in 
sm.·t of a half-moon shape-a droop1ng shape. 
Q. What would yo~ estimate to be tl;ie height of the lower 
Part of tlie moon that vou refer to from the sidewalk? 
"' I 
I 
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A. I would say about sixteen inches. 
Q. About sixteen inches Y . 
A. Yes., sir. When I pfoked her up "to take her into the 
hospital, it was at least that much of a step to get over the 
chain then to get her in. · 
Mr. Campbell: Answer Mr. Coupland. 
page 14 ~ CROSS EXAMINATION. 
By Mr. Coupland: 
Q. Mr. Sa·rpy, you stated that you· were sitting, as I un-. 
·derstood.it, in the room at the corner of East Wing. Is that 
the room at that northeast corned 
A. I was at the side window. The chain is not at the cor-
ner. The chain is about twenty or twenty-five feet beyond 
the corner. · 
Q. Twenty or twenty-five feet beyond the corner! 
A. Yes., sir; because that walkway turns and goes in and 
goes around the building. . 
Q. But you were on the east side of East Wing Y 
A. Yes, sir. 
Q. _ When you heard these cries, you rushed out, did you 1 
A. Yes, sir. 
·Q. You went through what entrance1 
A. The entrance that she attempted to come in. 
Q. And that is the entrance--
A. Right at that corner. . 
Q. Right up in this corner. ( referring to photograph) Y 
A. That is correct. 
Q. Had you ever used that entrance before Y 
A. Yes, sir. I dare say· that ·I have used that 
page 15 ~ entrance more than any outside person who has 
.ever been in the hospital since I have had so much 
sickness in there. That entrance, you. can get to it easily 
from Colley and Boissevain, beeause there is a walkway that 
leads airectly to it from Colley and Boissevain. 
Q. Had you ever used it before that chain was there 7 
A. When I used that entrance before on that afternoon, 
there was no chain there. · 
Q. On the afternoon of this injury there was no chain Y 
A. The chain was down, because I used the entrance. 
Q. Were you in the hospital the aay before thatY 
A. No, sir. 
' I 
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Q. Had you been to the hospital before that Y You said 
you had used that entrance a number of times. 
A. I have used that entrance a hundred times. 
· . Q. But you had never seen that chain Y 
A. No, sir. · 
Q. It wasn't there that afternoon, but it was there that 
night? 
A. The day before I wasn't there, because I w'as on duty. 
Q. Why did you make such a complete examination of that 
chain when you went out to get her, never having seen that 
chain before 1 
page 16 ~ A. I just made the statement that I nearly fell 
over the chain. I hit it, myself, when I went to 
pick the lady up. There was a sailor who ran over to help 
the lady at the same .time when I came out of the ·building. 
When I hit the chain he said, '' Look out.'' 
Q. You did know that it extended across this sidewalk? 
A. I knew after I got there that it extended across the side-
waTh. · 
Q. And you did judge it was sixteen inches high Y 
A. For the simple reason I had to step over the chain in 
order to take the lady into the hospital. 
Q. And that chain wasn't there· in the afternoon of that 
davY · 
A. No, sir. Men were working there that afternoon. There 
were several men working there: Two or three. What they 
were doing., I dou 't know, but I know they were working 
there. · 
Q. Did you have any difficulty, Mr. Sarpy, in entering that 
door? 
A. Did I have any difficulty eµtering it? 
Q. Yes. 
A. If. the door is.n 't open, you can't enter it. 
Q. Has it ever been locked so that you could not enter 
iU 
page 17 ~ A. It has been. 
Q. Why do you1 think it was locked Y 
A. It is made that way. · 
·· Q. It is made that way? 
A. That is" right. 
Q. It didn't have a knob on it, did it? 
A. No, sir. 
Q. Why did you think you could use that? · 
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Q. So you could conveniently g.et in the East Wing, going 
through that way instead of through the main entrance! 
A. Yes~ sir .. 
.By the Court: 
Q. You mentioned Boissev.ain Avenue. Tbat is wrong, isn't 
iU . 
A. I said Boissevain. 
Q. Is Boissevain the correct. street! 
A. Yes, sir. There is a walkway that leads directly from 
the corner o.f Boissevain and Colley to this ward that they 
made down in the basement one time. It leads around the 
building right to that entrance. 
page 18 ~ RE-DIRECT EXA~HNATION .. 
. 
By Mr. Campbell: 
Q. That walkway you speak of circles the north end of 
the wb1g7 . 
A. That is rig·I1t. It comes from the southeast corner of 
the building all the way around past the Maternity. Ward and 
up to the East Wing .. 
Q. I ask you to look at the pictures designated as "P-1," 
"'P-2," and "P-4," and see if you can point out to the jury 
the approximate location of where that chain was at the 
time. 
A. I would say the approximate location of the chain was 
right here (pointing). 
· Q. Look at the picture and see if you can designate where 
the chain was 7 
Mr. Coupland: If Your Honor please, I object to this line 
of examination on the ground that it is not proper. Only on 
this one night when it was dark does he claim to have seen 
this chain. 
The Court: He lms now been asked to point out on the 
photograph where the chain was. The objection is over-
ruled. 
By the Court: · 
Q. Answer the question, if you know. 
page 19 } A. I. would tmy the chain was in the wider part 
of the walkway. On this one I can see better.. I 
would say tbe chain was across here (indicating). 
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Mr. Campbell: For the purpose of the record, wouldn't it 
be well.for him to make a mark on the photograph to indicate 
thaU 
The Court: Let him make. a mark. 
By Mr. Campbell: 
Q. Will you indicate, to the best of your knowledge, where 
the chain was Y 
A. I would say the chain was across here. There is some-
what of a curve in that walkway. They would have to put 
it back farther. I do know that it was extremely dark there; 
_ ·so dark that you couldn't hardly see anything. 
Q. Mr. Coupland has made inquiry of you as to the en-
trance .into- the hospital. Does this picture reflect the door 
by which you left the _hospital to pick up Mrs. Comess T 
A. Yes, sir. . 
Q. Is that or not the cloor to which the concrete walkway 
leads which she was on t 
A. That is correct. 
By the Court : : · 




page 20 t A. Your Honor, I would say about.35 or 40 feet .. 
RE-CROSS EXAMINATION. 
By Mr. Coupland:· 
Q. Have you ever left the hospital by means of that doort 
A. Yes, sir. I left the hospital that afternoon. 
Q. What type of lock do they have on the inside Y 
A. There is a long handle that you push up, open the door 
and walk out. 
Q. It is what is known as a "panic lock" 7 
A. That is correct. 
Q. But that door cannot be opened from the outside, can 
. ·it? 
A. No, sir, not unless it is left ajar. 
Q. Not unle~s it l1as been left ajar or something put in 
there such as a chock 7 
A. Yes, sir. -
Q. Where was Mrs. Comess lying when you picked her up¥ 
A. Right immediately at the chain; lengthwise with the 
chain, on the north side of the chain. 
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A. Yes, sir; because I had to step over the chain when I 
picked her up. . · 
page 21 ~ Q. On the side of. the chain nearest Raleigh Ave-
nue f As you came out, you had to step over the 
chain to pick-her upY 
A. That is correct. 
NAOMI COllESS, . 
t~e plaintiff, having been first duly sworn,. testified as follows: 
Examined by Mr. Campbell: 
Q. Please state your name Y 
A. Naomi Comess. 
Q. Mrs. Comess, you are the plaintiff in this case. I ask 
you in your o-wn words to tell the Court and jury how this 
accident hapl)ened. · 
A. On January 13 my husband had been operated on., al!d 
his room was located in the East ·wing of the hospital. l was 
unable to get to see him during the day because we have a 
young baby, and the only time I ean get there is at night 
·when my mother cares for the baby. 
On the night of the 14th it was raining. It was. very 
drizzly. It was approximately 6 :30-20 minutes, of seven-
when I reached that end ·of Raleigh Avenue. It· was very 
nasty and raw. I wanted to get in and out of· ~e wet as 
quickly as I could. 
page 22 ~ I knew there had been many years ago an en .. 
trance there. Over the hedge parallel with the 
Raleigh sidewalk I saw the light through the door-the light 
from the hallway .flashing through t~1e door. Without giving 
it a great deal of forethought, I simply took the turn leading 
to that door. 
Q. Was that turn on the eoncrete walkway leading off of · 
the drive? 
A. I stepped off of the Raleigh Avenue sidewalk into the ~ 
driveWf.!Y, and then back. again onto the walkway, circling 
back to the left. · · 
Q. Did the walkway that you were following lead to this 
door that is shown as entering the East Wing of the hospital Y 
A. Yes. 
Q. Will you point out to the jury whether that is the walk-
way you were following, or not (handing witness a picture). 
A. Yes. This is the walkway in the back, coming off of 
Raleigh Avenue and up behind those bushes. 
Q. Is this also a part of the continuation of that walkway f 
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· A. Yes. This is leading directly from the driveway and 
the walk makes a sharp angle there. 
Q. Is this a continuation of the sidewalk that 
page 23 ~ leads up to the. door Y 
A. Yes, that is a continuation of this line. 
Mr. Coupland: :Mr. Campbell, is what a continuation Y 
-Mr. Campbell: The pic.ture, ''P. 4." 
'· 
A. A continuation of this walkway after it made the turn. 
Mr. Coupland: "\Vas l\Irs. Comess fa~iliar with all of that 
walkway? 
Mr. Campbell: She recognizes the site now. I will de-. 
velop that for you. 
Mr. Coupland: All right. 
By Mr. Campbell: 
Q. Mr. Sarpy has indicated on "P. 2'' the approximate 
spot where the chain was that you fell over. Is that correct 
·or not, according to your recollection Y 
A .. According to my recollection, that is where it was, be""' 
cause at the time of the accident I had no idea what I had 
fallen over. I knew I had come upon an obstruction, but I 
had no idea what it was. There was a.n obstruction in my 
path. At the time I did not know it was a chain. I learned 
later that what I had fallen over was a chain. But, that is 
the approximate position where I '-fell. 
Q. Mrs. Comess, before you sfruck the chain, was it visible · 
to you under the condition then prevailing Y 
page 24 ~ A. The ~mly thing that was visible was the light 
through the doorway. I could fl\el the concrete 
under my feet, and I knew I was on the pathway, but there 
was no chain or anything that I could see; because I was 
looking towards the d9or, and I knew that the pathway. was 
there, and it was only logical to follow it. 
Q. Had yon on any -.prev~ous occasion, regardless of how 
far back, used this sidewalk 1 entrance into the hospital? 
A. The last time that I used that entrance was 10 years 
before. The reason I remer:µber that, I wasn't then married 
and I went to see mv thenj future sister-in-law in the Ma-
ternity Wing. That was a legitimate. entrance at that time. 
That is why I recall it. · 
Q. You had no personal knowledge as to how long this 
chain bad been stretched across this concrete walkway Y 
, . 
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A. No, I hadn't. 
Q. Were there any signs, nr :anything., to .indicate that 
:pedestrians were not supposed to use that ,entrance! 
A. There was no type of indication; whatsoever. 
Q. And that concrete walkway leads up to the circular 
idrive! . 
A. Yes. There is a step down, just as a step from the street· 
to the sidewalk. · ' 
Q. Who treated you medically and surgically, Mrs. Coniess? 
.A. I am sorry, I did not understand you. 
· page 25} Q. ·who treated you medically and surgically? 
A. Dr. Duncan and Dr. Lidman. · 
Q. W .as a cast placed on your ankle Y . 
A. A cast was placed on the ankle withln 20 minutes after· 
the accident. 
Q. How long did that cast remain on your ankle?· 
A. I was in a cast for nine weeks. 
Q.. What was the situation after the cast was removed y . 
Was that the only cast you had f 
A. They changed the cast three times. 
·Q. Is your ankle healed today 7 
A. No. 
, Mr. Coupland: If Your Honor please, isn't that medical 
testimony? 
· The Court: . She can say whether she suffers now and what 
her condition is. That does not require any expert testi-
mony. 
By Mr. Campbell: . 
Q. Mrs. Comess, do you or not suffer from your ankle at 
this time? 
,4... I do, indeed. 
Q. Are you or not limited in walking! 
A. My walking- is greatly limited. . 
_ Q. The jury would be interested in knowing 
page 26} whether or not your injury has been painful or 
otherwise? 
A. ·n was painful and it still is, and I am afraid, from 
what I have been told, that it will continue to be for the rest 
of my life. . 
Q. Mrs. Comess, what expense have you incurred as a re-
sult of these injuries? · 
A. I was living with my mother at the time:.and she works. 
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little girl. two years .old-two and a half. I think the ma-
jority of people know that housekeepers run very high. I 
had the· expense of a housekeeper and medical expenses. 
Q. Specifically now, what did you have to pay, the house-
keeper! 
A. I had to pay her $20 a week, not counting meals. 
Q .. For how long did yon keep her employed Y 
A. "Q"ntil I was able to hobble around without crutches, and 
that was 17 weeks. 
Q. 17 weeks at $20 a week totals $340~ doesn't iU 
I 
¥r; Ooupland :' If Your Honor please, it seems to me that 
. ~we are getting away fromm~ical expenses •. Here is a house-
keeper estimated at three hundred and some dollars a month. 
I don't believe that is a proper item of damag·e, and I want 
to make an objection to anything that is brought in oth~r than 
medical expenses~ I certainly object to the item 
page 27 } that he is referring to now, as to employing a house-
keeper. 
The. Court: The objection is overruled. If that can be 
traceable as a direct consequence of this injury, it is a proper 
measure of damage. She said she was able to attend to her 
child prior to her injury, and, because of her injury, she had 
ta employ a housekeeper. 
By Mr. CoJ1pland: · . 
Q. Did you ever have a l10usekeeper prior to that timeY 
A. Never. I always did my own housework. 
By Mr. Campbell: 
Q. Hold old is your child, Mrs. Comessf 
A. She is 31 months old now; that is two years and seven 
months. ; 
Q. Do you mind telling us how old you are? 
A. 28. 
Q. What has been Dr. Duhc.an's bill to date¥ 
A. $175, I believe. 
Q. What has beei1 Dr. Lidman's bi11 to date°! 
A. It is in ~e upper sixties. 
Mr. Coupland: Do you have those bills, Mr. Campbell f 
Mr. Campbell: Yes, sir. · 
The Court: J u_st offer them in evidence. 
Naomi Comess v. Norfolk General ~ospital, Inc. _ 33 
Naotr1,i Comess. 
page 28 ~ Bi Mr. Campbell: . · _ ·
Q. A bill from Dr. George A. Duncan for $175, 
covering personal service from January until June, 1947; i~ 
tba t correct Y 
A. Yes, sir. 
(Received and marked "Plaintiff's Exhibit No. 5.") 
By Mr. Campbell: 
Q. Are you still being attended by Mr. Duncan Y 
_A. Yes, by Dr. Duncan. . 
Q. I have a statement from Dr. Lidman, dated June 26,. 
1947, for $69. Is that incident to the injury that you had! 
A. Yes. 
Q. Are you still under treatment by Dr. LidmanY 
A-: Yes, I am. 
(Dr. L~dman 's bill was received and marked ''Plaintiff's 
Exhibit No. 6.") · 
· · By Mr. Campbell: · 
Q. I hand you herewith a statement from Norfolk General 
Hospital, dated April 12., 1947, in the sum of $10. Is that 
incident to the injury in this accident? 
A. Yes. 
By Mr. Coupland: 
Q. ,vhat was that for? 
A. X-ray. 
page 29 ~ By Mr. Campbell: 
Q. Under date of June 9, 1947' 
A. That was the original $10 plus another $5 for further 
X-ray. 
By Mr. Coupland: 
Q. Is that still Norfolk General f 
A. Yes, sir. 
Mr. Campbell: I introduce those in evidence. 
(Received and marked ''Plaintiff's Exhibit No. 7 '' and 
Plaintiff's Exhibit No. 8, '' respectively.) 
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By Mr. Campbell: i • 
Q. How long were you confined in the. Norfolk General Hos-
'. pital y I 
A. 10 days. 
Q. From there you were moved to your home Y 
A. Yes. 
Q. Have you to date received a bill from the Norfolk Gen-
eral Hospital for your 10 days stay there Y 
A. No, I have not. , · 
Q. You don't know what your bill will be from the Norfolk 
General? 
, A. No. 
Q. Those are the only two bills you have received 1 
A. Those are the only bills I have received. 
· Q. How long has it been since you were in the 
page 30 ~ Norfolk General Y 
A. From l anuary 24. 
Q. From January 24 to the present time you have not re-
ceived a statement of their charges for your confinement 
there for those 10 rays Y 
A. No, I have not. . 
Q. What mon·ey"s have you had to expend, if any, for medi-
cines Y 
A. F.or medicines, various amounts. One particular pre-
scription was $5; another was $7, and $6. I think I have had 
about $35 or $40 in medications. As to the crutches, I never ' 
received a bill for the crutches from· the ho'spital. 
Q. Do you still have the m~utches? 
A. I have those at home, ye~. . 
Q. Do you know whether or not they were loaned to you? 
A. I have no idea. I know Dr. Duncan ordered them from 
the hospital storeroom, because he told me that. 
CROSS EX ... t\.MINATION. 
By Mr. Coupland: · 
Q. Your· husband had been admitted to the Norfolk Gen-
eral Hospital on an occasion prior to the time of his admis-
sion when you were injured Y ., 
A. Yes, sfr. He had the first stage of his opera-
page 31} tion performed in December. , 
Q. In December of last year 7 _ 
.A. Of 1946. That was the. second phase of the operation. 
Q. On that occasion he wns admitted-you correct me if 
I am wrong-on N oYember 28, 1946? 
f 
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A. Yes. 
Q. He -was discharged on December 4, 1"946 ! 
A. Yes, that is right. 
Q. There is another record of the hospital that shows that 
your husband was admitted in 1937. Did you know him at 
that timeY 
A. vVe were engaged to be married at that time. 
Q. Did you visit him at the hospital on that occasion! 
.A. Yes .. I did. . . 
Q. ·well, thP. records of the hospital show-· I want you to 
correct me if I am wrong-that be was admitted on April 18, 
1937. and discharged on April 25, 1937, and at that time he 
occupied Room 128 in the East Wing. 
Mr. ·campbell: ·what year was thaU 
Mr. Coupland: 1937. 
Mr. 9ampbell: If Your Honor please, I don't kn.ow what . 
teounsel is driving at, but that was 10 years ago-approxi-
- mately. I move that it be st:ricken from the rec-
page 32 }- ord. · ·. 
The Court: The Court doesn!t know, and the 
jury doesn't know, what question he is going to ask. 'Go 
:ahead. She may not have known him at that time. 
By Mr. Campbell: 
Q. Did you-- know l1im 10 years ago 7 
A. Yes. · 
Mr. Coupland: She ~as engaged to him, she said. 
::Sy Mr.. Coupland: 
Q. So your husband had been admitted to the hospital on 
three occasions; the first one in 1937 when you were engaged 
to him; and when you stated that you had visited hi:r;n at the 
timeY · 
A. Yes. 
Q. And you visited him on the second occasion? 
A. On the second occasion he was in the Fergus Rei4 
Pavilion. 
Q. As a matter of fact, it was Room 116? 
A. The Fergus Reid Pavilion, which is at the opposite end 
of the hospital. · · . 
Q. Then on the third occasion, which was the time of your 
injury, he was in the East Wing .again f 
.A. Yes, that is right. 
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Q. And he was in Room B, was he not 1 
A. Yes. : 
Q. And Room B is on the extreme west side of 
.page 33 ~ that wing-. ·that js, nearest the· Main Entrance,, 
isn't itf ' · 
A. No; it is. not nearest the Main Entrance. 
Q. I mean by that, it is on the west side f 
A. Of the East Wing. 
. Q. Yes. Well, let's get this straight, Mrs .. Comess. As 
you proceeded, as yon stated yon did, on the evening that 
yon were injured, yon came along Raleigh Avenue in a west-
erly direction from Colley 7 · 
A. Yes. 
Q. Now, the first part of the building that yon ~eet on 
that walk is the· Maternity Wing; that is right, isn't iU 
.A. Yes .. 
Q. Then there is a corridor betw·een the Maternity Wing 
and the. East Wing°l 
A. Yes. 
\ Q. And this little entrance that you used was right at the 
intersection of that corridor. and the East WingT · 
A. Yes. · 
Q. Then yon have E'ast Wing; is that cQrrect f 
A. Yes. 
Q. Then· as yon proceed westwardly along Colley Avenue, 
. next to East Wing is the Administration Wing, and the Main 
Entrance fronts on that f 
page 34 ~ 'A. There is quite a long corridor between East 
Wing and the m~in Administration Building. 
Q. But the Administration Wing is the next wingf 
.A. Next to the corridor, yes. . / 
Q. And that is the Main Entrance with columnsf 
A. Yes. . 
·Q. And has a circular driveway in front Y 
A. Yes. . 
Q. Mrs. Comess, on your previous visits to the hospital, 
what route did yon use in approaching the hospital T 
A. When he was in the East Wing, in 1937, I used the 
East Wing entrance; the same entrance I used to visit Ma-
ternity. The second time when he was in Fergus Reid, I 
used the entrance on Raleigp Avenue. There is an en-trance 
right at the end of the Ferg:us Reid Pavilion. 
Q. On that· firrst occasion~ in 1937, was there a light over 
that entrance? ' 
/ -
, 
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A. I hardly know, because I visited him during the day. I 
was going to school .at the time.· I was still in high school. I 
had not gTaduated, and I went after school to visit him. 
Q. Would you go directly throug·h that entrance in 1937 
to his room in the East Wing T 
A. What do you mean Y 
Q. I say, would you go directly through this 
page 35 ~ entrance-the entrance you referred to tpat you 
were entering on the evening you wer~ injured-
when you would go throfig·h that entrance, would you go di-
rectly to the room in East ·wing? 
A. Had I been able to make that entrance, I would have 
gone through the door, turned to my right, and then again to 
my right after about three or four feet distance, and then up 
to the East Wing to his room. -
Q. Mrs. Comess, how many times would you say you have 
entered the Norfolk General Hospital, considering the ad-
missions of your husband in 1937, in 1946, and in 1947Y Would 
you say 15 times, or 20 times Y 
A. I have had other members of my family in the hospital, 
but they were in the Ferg'Us Reid Pavilion, because there had 
_ been no illness until shortly after that pavilion had been 
completed. 
Q. Would you say t_hat you had been into the Norfolk Gen-
eral Hospital as many as 30 times Y 
A. Oh, no. 
Q. How many times would you say T 
A. I could not say exactly: 
Q. Could you estimate the number of times? 
A. This was the second time I attempted to visit him. I 
was with him the day of the operation, and I was returning 
the next evening. I could not be there all day long. Prior 
to that, when he was in the Fergus Reid Pavilion, 
page 36. ~ it was the same. I visited him in the evening, and 
he was there for four or five days. · I don't re-
member exactly .. That was between November and Decem-
ber. I was with him every evening in Fergus Reid. When 
he was operated on in 1937, I could not tell you exactly how 
many times I visited him. I know I did. 
, Q. Let's take · up from there, Mrs. Comess. He was ad-
mitted on the last admission, according to the hospital, at 
9 :10 A. M., on January 13, 1947. He was operated on that 
same day at 12 :30. Is that correct? 
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Q. Did you visit him on that day 7 
A. ;r was with him the entire time, yes. 
Q. How did you enter the: hospital on that first dayf 
A. We entered through the front. office, because we had to 
go to the admittance desk. 
Q. Did you leave the hospital that day at all 7 
A. I left the way I came ;in: Through the front.· 
Q. Dip. you then return that same day? 
A. No, I did not return. I was there until visiting hours 
were over the day of his operation. 
Q.· What were the visiting hours, Mrs. Comess? 
A. Since he had been operated on and he was in a private 
room, the nurse gave me permission to stay until later. I 
was in his room until 9 :30 or 10 o'clock, at which time I called 
·a cab. 
page 37 } Q. What time did visiting hours start in the 
evening? 
· A. I think it varies with private rooms. 
Q. You think it varies? · 
A. I think the wards have one visiting time and private 
.,rooms another. I believe in the evening the hours are from 
7 or 7 :30 until 8 or 8 :30. 
Q. From 7 or 7 :30 to 8 or 8 :30?' 
The. Court: The Court doesn't ~ant to interfere with the 
manner in which counsel examines the_ witness, but can't you · 
get ~11 of, this information by asking her had she ever used 
that particular entrance in the · nighttime Y . 
Mr. Coupland: I don't think so, Your Honor. I am very 
glad she has brought out about visiting hours. 
A." That is for wards. I am not sure about the private 
iuoms. I know the nurse told me that, with an operation of 
his type, he could have visitors throughout the day, because 
he was not a bed patient. · 
By Mr. Coupland: 
Q. To -follow the Court's instrurctions, as I understand it, 
you said you had not used that side entrance since 1937Y 
. · A. That is correct. 
. Q. On the second admission you used. the main entrance Y 
A. That is right. 
page 38 } Q. You· went there daily, didn't you? 
· A. No. On the second admission I used the Fer .. 
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Q. What do you mean ·by ''the Ferg11s Reid entrance''' 
A. There are more than one entrance to the hospital. Ther~ 
is ·one at either end: The one at East Wjng and the one at 
the extreme end of Fergus Reid. There is a door that is an 
-entrance there. That was the one I used when he was in the 
Fergus Re1d Pavilion. · 
J3y Mr. Camp bell: , 
Q. Ferg'Us Reid is the West Wing f 
A. The extreme westwardly wing before the nurses'. home. 
By Mr . .Coupland: 
·Q. On the third admission you used the-
A. The Main Entrance for his admission, and then I at-
temptea to use this East Wing entrance for the first time on 
ihat night. 
Q~ Did you understand or know the regulations of the hos-
pital, Mrs. Comess t 
A. The regulations in regard to .what 7 
Q. What did you say! 
A. The regulations in regard ,to whaU 
Q. Regarding visiting· hours t _ 
A. Yes ; because, as I said, I had ~een told the 
}Jag·e 39 } previous day •that in his case and since he had a 
private room and we would not be disturbing any 
other patients, I mig·ht come there to see him whenever I· 
could, because I had a job to take care of, and I couldn't get 
there at reg'Ular times. · 
Q. Mrs. Comess, I hand you Defendant's Exhibit No. 2. 
Does that show-and will you point out to the jury.-:the en-
trance that you were approaching-the Main Entrance to 
the hospital and East Wing Y 
A. Here is the Main Entrance at the end of the drive. Here 
is the concrete on Raleigh A venue. I stepped around this 
-corner, and I was attempting to go in that door there (point-
ing). . 
Q. In .that corner door Y 
A. Yes, sir. 
Q. And this is East Wing Y · 
A. His room was right opposite this room. 
Q. What lights were on the East side of East Wing? 
A. What lig·htS'!. . 
Q. Yes. · 
A. Other than the lights coming from the rooms, there was 
_.r 
0 
40· Supreme Court or: Appeals of Virgin.fa 
N ao'1ni Corness.-
a light in the corridOI" coming throngh the door. The top 
of the door is glass, and light from the corridor was coming 
through that. That was how I knew the door was still there 
· after lCJ years.. -
page 40 f Q. Did you know t]ie walkway was there? 
A .. Yes. 
Q. How did you know than 
A. When I turned that corner, I knew I was still on, con-
crete. 
· Q. Did yon know whether the.re was shrubbery in there, or - I 
not? . i 
A. I did not know whether there had been any more shr~b-
bery planted. I know shrubbery has been there for any num-
ber of' years. 
Q.. When you turned that corner, you immediately faced 
East Wing, didn't you, and you had your choice of going into 
the .Main Entrance, but you selected the route around E~st 
Wing around to'this side entrance? 
A. The side entrance was ·nearer to my husband's room, 
and it would have taken me out of the rain quicker. 
Q. Did you know whether that entrance had a door knob 
on it? 
A. No, I did not, but I assume that all doors have door 
knobs. · 
Q. Could you see that door with that light Y 
A. Yes. . 
Q. How far back from Raleigh Avenue would you say this 
doorway was Y • : 
~ · . A. I ani not very good at judging distance. I 
page 41 ~ would say it was about 50 feet. As I say, I am not 
go'Od at judging distance, but I imagine it was 
about 50 feet. 
· Q. How much of a lig·ht would you say was over that door¥ 
A. Well, if the light was sufficiently strong for the cor-
ridor, it came through the windowpanes, and that was the 
light I saw. 
Q. As you went around the hedge, you could not see the 
entrance from that point, could you f 
A. I saw the door approaching_ the turn, and then as I got 
to the edge of the hedge, I could not see the door. 
Q. You could not see the door? 
A. No. 
Q. You could see the Maiµ Entrance? 
.A. Yes. ' 
/ 
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Q. That was well-lighted? 
A. Yes. · 
Q. Could you see the walkway 1 
A. Yes. There was sufficient light reflecting from the front 
of the building so that you could see the walkway. 
Q. You could see the walkway completely up to this door-
way? 
A. When I say I could see the walkway, I could see the 
walkway as far as around the corner. 
Q. You mean just around the hedge 1 
A. Around the hedge, yes. 
page 42 ~ Q. When you reached the point where you m·ade 
the turn around the east side of East Wing, Gould 
you see the walkway T 
A. No; it was quite dark. 
Q. How did you proceed Y 
A. I didn't, the chain stopped me. 
Q. But, ¥rs. Comess, were you feeling your way alop.g; 
or what? 
A. No, I wasn't.. I was walking at a normal and natural 
gait, and, jui;;t as I_ made that turn to my right, it was a:. very 
abrupt stop. . 
Q. As a matter of fact, Mrs. Comess, that is not a very wiqe 
walkway, is iU · 
A. I imagine it is as wide as a regular sidewalk. 
Q. How could you at the time tell whether you were on the 
walkway or. not T 
A. I think we know when we are. walking on concrete and 
when we are walking on a dirt pathway .. 
Q. But you could not see the walk 1 
A. No, I could not after I made that turn. 
Q. Yon only felt it by k1iowing you were walking on con-
crete? 
.A. Yes. . 
Q. It was dark that night, wasn't it? 
A. It was ·raining. 
Q. You had on a· raincape, didn't you 1 
page 43 }- .A. I had on my coat. I didn't have on a rain-
cape. 
Q. You were anxious to get out of the rain, were you not 7. 
A. I was not running·. I wanted to g·et there the quickest 
possible way. But, we don't think about personal injury-I 
was simply using the nearest entrance to the building· to get 
out of the rain. 
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Q. You were thoroughly familiar with the front entrance 7 
A. Yes. 
Q. And that was well-lightedY 
A. Yes. 
Q. And you had not used that entrance for 10 years? 
A. I had not used that entrance for 10 years, no. 
Q. And you were familiar with the rules of the hospital 
governing visiting hours Y · 
A. Yes, that is correct. As I said, I had been given per-
mission to visit with my husband whenever I could get to 
the hospital. 
Q. Who gave you that permission 7 
A':. The nurse on tl\e floor. 
Q. The nurse on the floor¥ 
A. Because she knew I had a small baby and I could not 
be with my husband all day~ 
Q. The nurse gave you permission to visit Y 
page 44 t A. It was a private room. She told me the vis-
. iting hours do not apply unless the patient is in 
bed and is under quite a bit of medical attention.' 
Q. Did you ever consider that you had to get your visitor's 
passT 
A. Well, as a member of. the family, I walked by there the 
first time I -went in. The receptionist nodded me by. 
Q. Did you think you could enter in the rear through the 
freight entrance Y 
A. No. 
Mr. Campbell: I object to that question, may it please the 
,Court. 
The Court: That. question is improper. The objection is 
sustained as to what she thought. 
By Mr. Coupland: 
Q. Mrs. Comess, it was testified to by the witness Sarpy 
that when he piclq~d you up, you were between. the chain and 
Raleigh Avenue. Do you deny that you had crossed over that 
chain and gone to the door Y . · • 
A. I do, becau_se I had no idea there was a chain, nor what 
there was, in my path when !I fell. 
Q. You never reached the door? 
A. I never reached the door. 
. Q. Do you deny making the statement that you 
page 45 } knew you should not have used th~t entrance! 
A. I do. 
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Q. And you knew of the presence of the chain f 
A. I do deny that emphatically. 
Q. I am simply putting you on notice, Mrs. Comess, that I 
will expect to contradict you as to that Y 
A. J.,had no idea there was a chain, and, as I said, I did 
not know what it was that I had fallen over. 
Q. You knew on that evening that you were going to enter 
the hospital before visiting hours, did you not Y 
A. ~s I told you, the visiting hours-, 
l\Ir. ·Campbell: · Talk a little louder. 
A. The visiting hours for private rooms are different. On 
the previous day I had explained to the purse on the floor 
that I could not get back to the hospital during the day, and 
· would it be permissible for me to come a little earlier when 
I had someone to leave· my baby with. She said of course,· 
since he was not confined to his bed; he was ambulatory. 
By Mr. c;upland: 
Q. What was the name of that nurse! 
A. Really, I don't know the name of the nurse in charge~ 
there, or the nurse on the floor. 
Q. You did not go to the admission wing 7 
A. No. 
page 46 } Q. You· did not go there to obtain permission T 
A. I did not ·feel that was necessary since the 
nurse in charge on the floor is the one who has jurisdiction 
of her floor. . 
Q. Was she the fl.9or nurse t 
A. I could not say. 
Q. Could you tell me what time it was that you talked to 
her? 
A. I could ·not say that, because it was some time during 
the day of bis operation that I spoke to her. 
Q. Would you recog·nize the nurse if we produced her Y 
A. No, I would not. There are quite a few nurses at the 
General Hospital, and I would not recognize them. I know 
one of them by sight, and I know some of the nurses w~o 
nursed me, because I had the same room as my husband had; 
the ref ore, I had some of his same nurses. But, I could not 
tell you exactly which nurse had ·given me permission, or 
which nurse I had seen. 
Q. Were you in a hurry to get into the h~spital that night 7 
4.4 Supreme Court of Appeals of Virgirus 
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.A. Well, I was just normally a11:xious to get to see my hus-
band, yes. I had not seen him all day, but I was not run-
ning~ 
. Q. And you figured you could go around that 
page 47 ~ side of the Wing~ on the east side and through 
· that doorway, quicker than you could go through 
the main entrance? 
A. Yes, because it was nearer to his room, and to my 
knowledge, it was a legitimate entrance. 
Mr. Coupland: I think that is all .. 
DOCTOR GEORGE A. DUNCAN, 
called as a witneJ;s on behalf of the plaintiff, having been 
:first duly sworn, testified as: follows: 
Examined by Mr. Campbell: 
Q. You are Doctor George .A. Duncan, an orthopedic sur-
. geon, are you not, Doctor t 
A. I am, sir. 
The Court: You gentlemen will stipulate that the doctor 
is an expert and well-qualified¥ 
Mr. Coupland: Yes, sir. 
. The Court: Let the record show that without going into 
his qualifications. 
By Mr. Campbell: 
Q. Dr. Duncan, in a. professional capacity hav.e you had 
occasion to treat ::M:rs. Comess for injuries to her anklet 
A. I did, sir. 
page 48 ~ Q. Will you tell the Court and jury the date 
you first attended her, and the treatme~t that you 
have given her throughout the months, together with your 
prognosis as to her future suffering and injury Y 
A. I saw Mrs. Comess in the Emergency Room at the Nor-
folk General Hospital in the evening. It was about 7 o'clock, 
I believe; about that time, anyhow. It was on January 14 
of this year. Mrs. Comess I had a deformity of her right 
ankle. It was dislocated. There was a fracture at the lower 
end of her tibia, which is the! large bone of your leg entering 
into the ankle joint. The foot was slewed around to the side, 
due to the dislocation. No X-ray was made at that time, be-
cau~e at the particular moment we had nurses available to 
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put her to sleep and reduce the dislocation and the fracture. 
It was placed in a plaster cast, and the next morning an 
X-ray was made. That X-ray does not show the dislocation, 
but does show there was a fracture that entered the ankle 
joint and came out an inch or inch and a half on the inner 
side of the tibia. 
She was kept in a plaster cast until the 7th day of Mare.Ji 
-of this year. ··In the meantime, with a plaster cast on, for 
the last fe~ weeks ·wearing that cast she wore an iron, which 
is attached to the cast for weight-bearing purposes, so that 
the cast does not touch the g·round, but the iron does. 
During her stay in the hospital, and during the 
page 49 ~ time she was wearing a plaster cast, she continued 
to complain of considerable pain and there was 
some swelling. The swelling persisted a little longer than 
usual. The cast was split on two or three occasions after it 
had been repaired, because of her swelling. The· cast was 
removed on March 7, and after its removal, considerable 
swelling occurred in her foot and ankle. At this time it was 
noticed that there was a change in the circulation of this leg, 
and the X-ray taken showed ·what we call an "osteoporosis" 
-that is, there is an absorption of the calcium from the 
bones, so that the bones appear softer than normal. The 
fracture in the meantime had healed, but the general ap-
pearance of the bones is that it is one by which the cal_ciuin 
has been removed. Another name for osteoporosis_ is atrophy 
· of the bone. This condition is usually caused by an impair-
ment in the circulation of the extremity, so that the calcium, 
which is circulating in the body, is not able to be deposited 
normally into the bones. Due to this circulatory deficiency 
in her leg-rather, her legs, because there is also shown a 
circulatory ·deficiency in her g·ood leg-the uninjured leg-
that is demonstrated particularly during the cold months by 
a marked blueness in both of her legs. The uninjured leg 
was· not- swollen, whereas the injured one was, but both legs 
were quite blue. 
At that time, for the circulatory disturbance, 
page 50 ~ I asked her to see Dr. Bernard Lidman in regard 
to treatment for this circulatory dist1J.rbance. He 
can tell you about his treatment later. 
At the present time l\ilrs. Comess has a slight swelling and 
stiffness in her right ankle and foot. The circulatory dis-
turbance, previously mentioned, has improved. It has im-
proved in both extremities, but she still continues to have 
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some swelling and stiffness in her right ankle and her foot. 
This stiffness, almost seven months fallowing her injury, is 
rather unusual, except because of the circulatory disturbance. 
With the swelling that bas 
I 
persisted so long, I think that 
accounts for a greater part! of her stiffness. Some of it is 
due to the dislocation in the tearing of ligaments; but, be-
ing a young lady, I think if it had not been for the circulatory 
disturbance, she would not have liad the persistence in the 
swelling or the stiffness that she has. How long this cir-
culatory disturbance is going to· continue, while· it show;s im-
provement, I do not know. But, as Ion~ as it continues to 
improve, she should improve. But~ with the stiffne~s that 
has persisted, at the present time ·she will have difficulty in 
g·oing up or coming· clown inclined surfaces, or when she steps 
on rocks or pebbles, to turn, the ankle from side to side, be-
cause those movements will: be painful. On a smooth floor 
· such as this, she ~ill have practicaJly no pain. I 
page 51 ~ think she will always have some disability of that 
ankle. In other words, there will be some per-
manency. With the disturbance in her circulation, I would 
not estimate how much permanency she will always have. At 
the present time I will state that she has approximately 20 
to 25 per cent at this date. 
Q. This stiffness in the ankle, which you indicate as hav-
ing a permanent result, is that the stiffness that you refer 
to as causing her pain in going· up inclines or declines, or 
stepping on unlevel ground?. . · 
A. The pain she has, I think, is due to two factors: First, 
the atrophy of.the bone__:and with that we know that atrophy 
of the bone causes pain. So that part of the pain will im-
prove with her circulation. The stiffness of the Iiagaments 
will continue to give her pain as long as that is stiff. 
Q. Is her injury one which will be subject to climatic con-
ditions in the future? · 
A. I think that with changes in the weather she will have 
more aches and pains, yes, sir. 
Q. That is of· a permanent nature, is it not? 
A. Which? 
Q. Being subject to climatic conditions T 
A. I said she has a permanent injury now. As to the 
future, I think she will have some aches and pains with -a 
change in the weather. How long that will last, I 
page 52 ~ do not know, sir. 
Q. Froni your knowledge of her case, Do9tor, 
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what is your opinion as to the probable necessity of surgery 
in the future if the circulatory condition does not progress 
as well as you want it to7 
A. Some time ag·o, because of the circulatory defi~iency 
in her extremities, we thought that po!:3sibly a sympathetic-
-ectomy might be necessary. 
Q. What is that, Doctor! 
A. That means that we have two sets of nerves. In addi-
tion to your motor and sensory nerves, we have what we. call 
the sympathetic chain, which is a very small chain of nerves 
that control your blood ves~els. That sympathetic chain, 
when it is interrupted, allows the blood vessels to expand 
and allows more blood to p;o through. So, when we have a 
circulatory disturbance of the extremities, as in the case of 
infantile paralysis, we interrupt that chain by cutting that 
chain of nerves. The circulation of the extremities improve. 
You can feel them getting warmer, and they gef pink. That 
was contemplated when this circulatory disturbance was no-
ticed. In the meantime a drug bad been used on her, which 
has given her relief so far. So long as that is working, there 
is no need for surgery. 
page· 53 r CROSS EXAMINATION. 
By Mr. Coupland: 
Q. Doctor, I understand you to say that she had this cir-
culatory deficiency in both legs. 
A. That is · correct, sir. 
Q. Was that condition present before the injury, or caused 
by the injury? 
A. I did not see her before, so I would not state that it was. 
But, there is nothing about the injury that would cause a cir-
culatory disturbance in her other extremity. 
Q. May I ask in your opinion, Doctor, if this injury had 
not occurred, would she have had that circulatory disturbance; 
would she have had difficulty, as you have expressed iU 
A. Not in the same manner, no, sir . 
. Q.· In what manner would she have difficulty! 
A. Without the fracture, it produce.s a different type of 
symptoms. In other words, a circulatory disturbance we will 
now discuss concerning her normal leg. Is that what you 
wish Y Is that what I understand; What would happen if she 
had not had the fracture? 
' 
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Q. Fr®kly, I don't know. 
A. Let nie explan it this way:-
Q. I understood you to smy that she had circu-
pa:ge 54 t latory defi.cie:m.cy in both extremitiesi and that this 
wag present, Uildc,ubtedly, prior to the injury. Am 
I correct in that t , · 
A. I did not see her before the injury. I would have to 
assume that ·she -had ii befor~ the injm-y .. 
. Q. But you do assmne that she had that before the injury t 
A. I believe she had, yes, sir r 
Q. All I want to know, Doctor, is: With that circulatory 
disturbance, would she have any of the difficulties that you 
have been mentioning Y 
A. The only difficulties she would have would be what we 
call intermittent claudication, · which means that as you walk 
one or two or three· blocks, you will have pain in the muscles 
because of the loss or the lack of blood supply. Then, you stop 
· and re-st. If you sit down for a few minutes, you are able to 
take off again. It is the same idea as when you are a boy and 
run hard, and you get cramp~ in your leg'S because there is not 
a sufficient blood supply. That is what happens to these peo-
ple:- : · 
RE-DIRECT EXAMINATION . 
. 
By Mr. Campbell: . 
Q. Doctor, would that circulatory deficiency, when the in-
jury occurred, serve to be more aggravated and 
page 55 ~ cause greater pain and suffering and a slowness 
of recovery from the injury Y · 
A. I think I have testified to that fact. ~ 
Q. That is what you have conveyed in your testimony! 
A. I think I have that in my testimony already. · 
I • 
. DOCTOR BE~NARD LIDIIAN, 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as .follows : 
EJxamined by Mr. Campbell: 
Q. Dr. Lidman, how long have you been practicing your 
~rof ession Y . · . 
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A. I have been practicing in the City of Norfolk since 1938, 
with the exception of almost four years in the service. 
Q. Do you have a specialty¥ 
A. I specialize in the practice of internal medicine. 
Q. Dr. Lidman, have you professionally treated a patient 
of Dr. Duncan, Mrs. Comess, for her injuries-for a circu-
latory condition Y 
A. Yes. Dr. Duncan ref erred Mrs. Comess to me 
page 56 ~ on Aprill of this year. 
Q. A little louder. 
A. Dr. Duncan referred Mrs. Comess to me on April 1 of 
this year.· 
Q. ·What condition did you find prevailing, and what treat-: 
ment have yon given her¥ 
. A. At that time we found a condition which we today ca11 
a defect in the capillary loop circulation. I know that is a 
bit technical. I will try to explain it. There are- some indi~ 
- viduals who have a spasm of the tiny minute blood vessels. 
This is not similar to hardening of the arteries or involve-
ment of the major blood vessels, but actually the end result 
in many instances is exactly the same. Such people, for 
example, cannot tolerate exposure to cold very well. Ex-
posure to a cold environment might cause a blanching of the 
skin and extreme pain. The treatment in such a case consists 
of an attempt to relieve the spasm of the peripheral blood 
vessels. That has been the line we have followed in treating 
Mrs. Comess. 
Q. What condition specifically did you find with reference 
to her injµred ankle Y 
. A. We felt that the circulation around that ankle was not 
sufficient. There were changes taking place in the tissues 
around that ankle joint, which were preventing adequate heal-
ing and pfoper healing of the fractured zone. 
page 57 ~ . Q. Will you tell the Court and jury whether or · 
not the type of injury Mrs. Comess has involves 
pain and suffering T 
A. Yes, it does; very definitely. 
Q. Would yon give us your opinion as to whether she will 
suffer a permanent limitation, or is that Dr. Duncan's· spe-
cialty? 
A. That is really within Dr. Duncan's realm, as far as the 
injury, itself, is concerned. I would rather not venture an 
opinion on that. 
• 
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I • 
CROSS EXAMINATION. 
By Mr. Coupland: 
Q. Doctor, in your examination did you find any evidence of 
this circulatorv disturbance :that Dr. Duncan testified to! I 
believe you were present when he testified, were you not' 
A. No, I was not. , 
Q. Dr. Duncan testified that there was circulatory deficiency 
in both extremities 1 
A. In all four extremities. 
Q. Jn all four7 
A. That is the nature of this disability. 
Q. That is the nature of her disability Y 
page 58 ~ A. Yes. 
Q. Would that. circulatory deficiency cause the 
pain and suffering that you speak of1 
A. If you are referring to the pain she· is experiencing at 
the present time, the answer 'is no; because I think the pain 
that -Mrs. Comess is suffering at the present time is related 
to .her injury. 
Q. I understand that, Doctor. But, assuming that she had 
not been injured, would she be suffering any pain from this 
circulatory disturbance that you and Dr. Duncan speak ofY 
A. No. 
Q. No pain Y Would she suffer any inconvenience T 
A. Let me put it this way: She might experience pain under 
certain circumstances, but not a continuous type of pain. 
Q. Under what circumstances would she experience pain 
as a result of this circulatory disturbance f 
A. In the first place, with this type of circulatory disturb-
ance, pain is rarely felt in the lower extremities-in the legs. 
It is usually felt in the hands, and then only upon contact with 
a cold environment. If, for example, Mrs. Comess was to 
put her hands in cold water, she might for a few moments 
experience pain in her hands. Her hands might turn pal~ 
white-and finally sort of bluish. Then they might 
page 59 ~ turn red and become fiery and hot. . 
Q. Suppose, Doctor, that Mrs. Comess had not 
·been injµred, with the pre-exiting·circulatory disturbance, if 
she walked three or four blocks, would she have any effects at 
that time? 
A. No, sir, she would not. 
Q. She would require no rest? 
A. She would not. That is a different type of circ~ulatory 
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disturbance. What I think you are referring to is the 
type that involves the larger blood vessels-the larger blood 
vessels of the leg. This type of circulatory disturbance does 
not do that. 
Q. If I told you that Doctor Duncan testified that with a 
circulatory disturbance, if a person walked three or four 
blocks, he would experience that feeling of having to rest and 
having cramps in his legs·. Do you have a different opinion 7 
A. No, I don't. I think we are speaking of two entirely 
different things. 
Q. We are speaking of Mrs. Comess' condition. 
A. A.11 right. Now, in Mrs. Co mess' case, I don't think 
we were dealing with a spasm or involvement of the larger 
blood vesels, which is what would cause the type· of pain you 
. are referring to. I think you are dealing with a 
page 60 ~ spasm of the microscopic blood ve~sels. I think ~e 
type of pain you are ref erring to is the sort that 
-0ccurs in people of advanced age who have hardening of tbe 
arteries. Mrs. Comess' circulation, as far as the larger blood 
vessels are concerned, is perfectly adequate. 
Q. I understand your vi~w on that, Doctor. · But I am 
simply stating that Dr. Duncan, with reference to Mrs. 
Comess' condition, did make that statement. You have a dif.:. 
ference of opinion on that¥ 
A. Well, yes. 
Mr. Campbell: I think in regard to that, may it please the 
Court, I shall emphasize this: I believe that the question-
The Court: Mr. Campbell, I think the jury certainly un-
derstood it. 
Mr. Campbell: Dr. Duncan was using an illustration. 
NAOMI COMESS, 
being recalled, further testified as f (?llows.: 
Examined by Mr. Campbell: 
Q.' Mrs. Comess, was your husband a paying patient at the 
.Norfolk General when you called upon him Y 
page 61 ~ A. Oh, yes, indeed. 
By Mr. Coupland: 
Q. I don't believe I asked you how many times you visited 
members .of your family other. than your husband in the hos-
pital? 
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Mr. Campbell: May it please the Court, this lady went over 
that for three-quarters of an hour. 
The Court: Yon asked her if it was as many as· 30 times, 
and she said she did not know Y 
Mr. Campbell: If Yonr Honor please, that is our case. 
Mr. Coupland: If Your Honor pleas.e, I would like to make 
a motion. 
(The following proceeding was had in the absence of the 
jury:) 
Mr. Coupland: May it please the Court, this is a motion 
to have the Court strike the evidence, on two grounds : First,. 
there. is no cause of action. !There is no primary negligence 
on the part of the hospital in this case. At the most, the 
hospital owed only the duty to this plaintiff-
The Court: Let's get this first point. Was this 
page 62 ~ lady an invitee or a bare licensee? 
. Mr. Coupland: At the most, a bare licensee. 
The Court: Go ahead. 
Mr. Coupland: She testified that 10 years previously she 
had used this entrance. : 
The Court : There is no testimonv from her that she never 
saw the chain before. , .. 
Mr. Coupland : She denies she ever saw the chain. 
The Court: There is no testimony that she was put on 
notice about any d~ngerous condition. 
Mr,, Coupland: The dangerous condition, Your Honor, was 
this : She knew and saw a well-lighted Main Entrance. This 
was on a dark night, and it was raining. . 
The Court: Her testimony to the contrary was that the 
only light was the light in the hallway in the main building, 
which did_ show through the glass or the entrance she was 
about to enter, and when she entered first, using.the main 
walkway, she saw .the light from the window. She said she 
traveled a distance of halfway to where the chain was, and 
there was a hedge or shrubbery, and at that point tliere· was 
no light visible at all. _ 
Mr. Coupland: And she could not see anything. She could 
not see the walkway. 
The Court: She knew she was on the walkway, 
page· 63 ~ because she could :feel the concrete under her feet. 
That is her testimony. . · 
I 
Naomi Comess v. Norfolk General Hospital, Inc. 53 
Mr. Coupland: That is correct. 
The Court: But she recalled having used that entrance 
once before. 
Mr. Coupland : Ten years before. 
The Court: And she could see the door she was headed 
for. 
Mr. Coupland: The basis of my motion on that point is: 
On a dark, rainy night, facing as this photograph shows, 
which was introduced by the defendant as "Defendant's Ex-
hibit No. 2"-if Your Honor will look at that-
The Court: I know the picture better than I can tell from 
the photograph. 
Mr. Coupla:pd: She testified that she proceeded west on 
Raleigh Avenue from Colley; that she made the turn at. the 
hedge. That put her immediately in front of the East Wing. 
She then had the Main Entrance on her right, which she 
could see very distinctly, or she had a course that she had 
taken 10 years previously, with no knowledge of the situation 
then existing·. Instead of taking the course to the Main En-
trance where she could sec, she took the course to 
page 64 ~ the side entrance where she could not see, in com-
plete darkness, as she rounded the corner of the· 
East Wing. She stated that she was in a hurry to get to 
her.husband's room. She admitted that she knew the visiting 
hours, but that a nurse had told her-
The Court~ What do you think the visiting hours have to 
do with this case Y I kriow you spent dght much time on 
that. 
Mr. Coupland: I think :Mrs. Comess used that entr~nce 
because she knew that the visiting· hours started at seven 
o'clock. . 
The Court: If the hospital is negligent due to the chain, 
it would make no difference whether it was during visiting 
hours, or midnig·ht, or in the morning. 
Mr. Coupland: That is a portion of the premises that is 
not open to the public. · 
The Court: That entrance is never open to the public, is 
iU 
Mr. Coupland: No, sir. 
The Court: The evidence shows there is no door knob on 
the outside, and the door could not be entered unless some-
body left it ajar from the inside. 
Mr. Coupland: That is correct. 
The Court: That entrance was never open, 
page 65 ~ whether during visiting hours or not during visit-
ing hours. 
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Mr. Coupland: So that was a port.ion of the premises on 
which she was not invited. i When she undertook to go on 
the premises where she was: not invitedr she became a bare 
licensea 1 
The Court: Isn't there a quasi-invitation when the grounds 
are laid out and there is a walkway leading up to a door, and 
there is no sign telling- you that it is not an entrance Y Isn't 
that sort of an invitation to use that walkway; to open that 
door if it is closer to the place where you want to go 7 
Mr. Coupland: How did she know there wasn't a sign Y 
The Court: Because .she said she had been there before. 
Mr. Coupland: Ten years before. . 
The Court: Of course, it is the frequently announced wish 
'Of the Court of Appeals not: to strike the plaintiff's evidence 
at the conclusion of the plaintiff's testimony. The Court will 
overrule your motion. 
Mr. Coupland : I would like to note an .. exc~ption. 
(The trial was then resumed in the presence of the j~ry.) 
page 66 } MARY LAMBERT, 
called as a witness on behalf of the defendant, 
havi~g been first ·duly swor:µ, testified as follows: 
I 
Examined by Mr. Coupland:: 
Q. Your name is Mary Lambert, 
A. Yes. 
Q. Where do you live, Miss Lambert? 
A. Ravern, Virginia. I am staying at Pender Hall, 735 
Boissevain A venue. 
Q. Are you a nurse at the Norfolk General HospitaU 
A. Yes, sir. 
Q. Were, you on duty ati the hospital on the evening of 
January 14, 1947, when 'Mr!s. CQmess w.as brought into the 
hospital! · 
A. Yes, I was. 
Q. Where were you at the timet 
A. I was on the Maternity Ward in Room 1. 
Q. How was your· attention attracted to Mrs. Comess'r 
A. I heard a scream outside the window. 
Q. Speak a little louder. · 
A. I heard a scream outside the ·window. 
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Q. Did you go outside at that .time! 
])age 67 } A. Yes, I did. 
Q. Do yon recall about what time it was f 
A. It was about 6 :30 or 7. I don't remember the exact 
time. 
Q. Did you see Mrs. Comess? 
A. Yes. A civilian a.nd a. sailor were carrying her up the. 
walk, and I met her coming in. 
Q. Up what walk? 
A. The walk through the side entrance there, into East 
Wing 1. · 
Q. Did they bring her into that side entrance! 
.A. Yes, sir, they did. 
Q. How did they enter the door 7 
.A. I opened the door. The door was not open from the 
outside. 
Q. You opened the door! 
A. Yes. 
Q. Villiat happened after ihat? Just tell in your own 
words. 
A. Well, the civilia_n 1eft. Miss Beddingfield helped put 
her on a stretcher. We put her on a stretcher. The sailor 
also helped put her· on a stretcher. When she was put on the 
stretcher, Miss Beddingfield went to the Emergehcy Room 
with her. I did not go to the Emergency Room. 
page 68} Q. Try to speak a little louder. 
~- Miss Beddingfield was on East Wing 1, and 
she met us at _the door. ·I g·ot a stretcher, and she took Mrs. 
'Comess' feet and helped put her on a stretcher. 
Q. Then where did you carry her 7 ·. 
A. To the Emergency Room. I went down to the elevator, 
but I did not go any further with her. 
Q. You did not go down to the Emergency Room 7 
A. No, I didn't. 
Q .. Yon went to the-
A. -elevator. 
Q. Was there any conversation between you .and Mrs. 
Jomess on the way from this entrance to the elevator? 
A. Well, Mrs. Comess was crying. You could not very 
well understand her. Bu~, she did say she knew she should 
not have come through that door when it was raining. 
Q. She knew what! · 
.A. She made the statement that she knew she should not 
' 
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have come tnrough that way~ but she was in B hurry to see 
her husband. That was what I understood her to say. 
Q. Did she make any reference to a chain there Y 
A .. Yes .. 
Mr .. Campbell: D"on't lead you.r witness. I ob-
page 69} ject .. 
· The Court: The objection is sustained. It is: 
direct examination. Do not lead your witness. .Ask her what 
did she say. 1 
By Mr. Coupland: 
Q. What did she say to you other than what you have just 
stated, or did she say anything. else 1 
.A .. Well, she did say so;mething about the fact that she 
knew the chain was there, and she was crossing over it when 
she tripped over it and fell. 
Q. When you reached the elevator, you left her· at that 
timeY 
A .. Yes, I did. 
CROSS EXAMINATION .. 
By Mr. damp'bell: 
Q. The civilian that you speak of was a Mr. Sarpy, em-
ployed by the Fire Department of this city; is that correcU' 
.A. I do not know. I did not see the man clearly. 
Q. And there was a young sailor ·who assisted him in 
bringing Mrs. Comess into the hospital f 
A. Yes, there was. . 
Q. Didn't he help in placing her on the stretcher7 
A. Yes, the sailor did. 
page 70} Q. He remained with her until that time? 
.A.. Yes. 
Q. She was put on the stretcher and carried down to the 
Operating Room, or the Emergency Room? · 
A. Yes, she was. • 
Q. Who, besides yourself, :was present up to the time she 
was placed on the stretcher 7 . _ 
A. Miss Beddingfield met us at the door. 
Q. In carrying her to the Emergency Room, she went on 
down and you did not go down, but you stayed on the floor, 
didn't youY 
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A. That is t'ight. 
Q. If Mr. Sarpy was there until she was placed on the 
stretcher and carried down to the Emergency Room, he 
would have heard everything that you heard, wouldn't he f 
A. I did not see the civilian at all after we got her on the 
stretcher. 
Q. She was placed on the stretcher and carried down to 
the Emergency Room 7 
A. Yes, she was. · 
Q. You did not leave her on the stretcher on the first floor 
for any period of time waiting to carry her to the Emergency 
Room, did you 7 
A. Yes. 
page 71 ~ Q. You did7 
A. She was put on the stretcher between the 
chart desk and the medicine room. 
Q. How long did you leave her there Y 
A. About two or three minutes. 
Q. What is that? 
A. Just a few minutes. I would not know exactly how 
long, but it was about three minutes. We had to get an or-
derly to help take the stretcher down to the Emergency 
Room. 
Q. She was crying and hysterical because she had broken 
her ankle? 
A. Yes, she was. 
Q. Did you go down to the Emergency Room at all 7 
A. No, I didn't. . 
Q. I)idn 't the civilian remain with Mrs. Comess until she 
was carried on the stretcher down to the Emerge11cy Room t 
A. I did not see him. 
Q. When was the last time you saw him Y 
A. At the door when Miss Beddingfield took hold of __ her 
feet. Q. I did not hear you. · 
A. I last saw him at the door when Miss Beddingfield took 
hold of her feet to help put her on the stretcher. 
page 72 ~ I did not see him any more. 
Q. That was after she was loaded on the 
stretcher Y • 
A. On the stretcher. 
Q. Was she crying at that time? . 
A. Yes, she was crying. 
Q. Who remained with her, if anybody, during the two or 
58. Supreme Court of Appeals of Vh-ginia 
Spruill Beddin.qfield. .... •• ~ 1 • 
three minutes that she was ~aiting to be carried to the Emer-
gency Room f. 
A. Miss Beddingfield and myself. 
Q. Who was making the arrangements to carry her down 
to the Emergency Room t 
A. One of the girls on the floor. I don't remember· who 
was yelling for an orderly. I don't know who got him, but 
he came.. · . 
Q. How long had this chain been stretched across the side-
walk Y · 
· A. As long as I have been there: Three years. 
Q. This door that you went out of when she was injured, 
· was there a door knob to allow you to go ouU 
A. No. There is a bar. You push down on the bar. 
Q. You push the barf 
A. Yes. . 
Q. And the bar opens the; door and you go on out f 
A. That is right. ' 
Q. That cl1ain served as a block for' anybody 
page 73 } coming- out of the hospital, as well as coming inf . 
A. That is right. 
SPRUILL BEDDINGFIELD, 
called as a witness on behalf of the defendant, having been 
:first duly sworn, testified as follows : . 
Examined by Mr. Coupland: 
Q. You are Miss Spruill Beddingfield f 
· A. Yes, sir. 
Q. You are a nurse at the Norfolk General HospitaU 
A. Yes, sir. 
Q. Do you recall any of the circumstances surrounding 
the injuries to Mrs. Comess on the evening of January 14, 
1947Y · . 
A. Yes, sir. 
Q. Where were you in the hospital at the ti.met 
A. At the chart desk on East Wing 1. 
Q. At the chart deskY 
A. Yes. 
Q. Will you describe where the chart desk is? . . · 
A. The chart desk is on the corridor that runs the length 
of the hospital. 
Q. The chart desk is on the corridor between the 
page 74} Maternity Wing· and East Wingt 
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Q. When did you first ~ee Mrs. Comess? 
A. When she came into the hospital in the arms of some 
·sailor. I didri't know who he was. 
Q. Did you go to her assistance 1 · 
A. I beg your pardon Y 
Q. Did you go to her assistance t 
.A. Yes, sir. 
·Q. Had you ever seen Mrs. Comess before Y 
. .A. Yes, sir. 
Q. Where? 
A. In the hospital. I met her first in her husband's room. 
He was a patient at the time. I had seen her in the hospital 
after I met her. · 
Q. From the .time she was brought in, will you tell in your 
own words, Miss Beddingfield, just what you did to assist 
Mrs. Comess, and what was said between you, and how far 
you went with her, and when you left her? 
A. When I first saw Mrs. Comess was when she came in, 
in the arms of a sailor. I thought at the moment that it was 
some woman who had fainted on the ball. I went to get a 
stretcher. Miss Lambert was with ·the sailor who brought 
her in at the time I saw her. I assisted in getting Mrs. Comess 
on a stretcher. She recognized me. I did not 
page 75 } recognize her until then. I asked her what had 
happened, and she told me she h~ tripped over 
the chain leading to the entrance there that runs to the cor-
ridor. She said she had pain in her right ankle. Her ankle 
was swollen a little af the time. We could not get in touch 
with the nig·ht supervisor· to tell her, so Miss Lambert and I 
took her on the stretcher to the elevator, where I left Miss 
Lambert. From the elevator on the first floor an orderly 
accompanied me and Mrs. Comess to the Emergency Ro~m, 
which is in the basement. Going down to the elevator, I asked 
Mrs. Comess again how it happened, and she told me the 
same story. She said she realized she should not have at-
tempted it on a night especially like that, since it was rain-
ing outside. 
Q. That she should not have attempted to do what? 
A. I beg your pardon? 
Q. That she should not have attempted to do what 7 
'.A. To use that entrance. · · 
Q. D1d · she say anything further to you 7 
A. She said she knew the chain was there. 
Q. That she knew the chain was thereY 
.A. Yes, sir. 
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• I • 
By the Court: 
Q. Did she make that statement volnntarily or because 
someone asked her· the question Y 
page 76 } A. Well, I asked her, when she said she had 
come in· that entrance and should not have used 
that entrance-I asked her if she didn ;t know the chain was 
there. · 
Q. You asked her did she know the chain was there 1 
A. Yes, sir. 
Q. She said she did? 
A. She replied that she did. 
By Mr. Coupland: . , 
Q. And you bad met her on a previous oc.casion f 
A. Yes, sir. · 
Q. And she· recognized you t 
A. Yes, sir. 
CROSS EXAMINATION. 
• I • 
By Mr. Campbell: 1 Q. Miss.Beddingfield, when you first saw her, she was cry-
ing· and in a hysterical state, wasn't she? 
A. I would not say she wa~ in a true hysterical state. 
Q. Wasn't she crying from pain in her ankle? 
A. She was crying. I imagine it was a combination of cry-
ing from fright and pain. 
Q. What represents a hysterical state, as far as you are 
concerned? 
page 77 ~ A. Well, with a true hysterical patient yon can't 
talk sense to hi~. Mrs. Comess was answering 
questions, and she did recognize me. She spoke to me :first. 
Q . .And that, to your mind, takes her out of the. category 
of being hysterical T 
A. Truly hysterical, yes, sir. 
Q. When you asked her what had happened, she told you 
first that she had tripped over a chain across the sidewalk 
leading up to the hospital Y 
A. ·Yes, sir. . , -
Q. I understand that when you made further inquiry of 
her, when you were carrying her down to the Emergency 
Room, she repeated the same story. That she had fallen 
over the chain stretched over the sidewalk leading up to the 
hospital; is that correcU -
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A. Yes, sir. 
Q. And it was at that time you asked her whether she knew 
that a chain was there, and she told you "yes"! 
.A. Yes, sir. 
Q. She had just fallen over the chain, hadn't she t 
A. Yes, sir. 
page 78 ~ . RE-DIRECT E~MINATION. 
By ~r. Coupland: 
Q. You stated that you had seen her in her husband's room 
the day before. Had you seen her at any other time between 
the time you met her in her husband's room and the time of 
this injury! 
A. You mean outside of her husband's room Y 
Q. No ; inside the hospital Y 
A. Yes, sir. 
Q. When? 
A. It was either the day prior to the accident or the_ day 
before. She had just come from the side entrance then, which 
was the same one she used on the nig·ht of her accident. 
Q. That was one day or two days before this Y 
A. Yes, sir. 
Q. And where were you at that time?· 
A. I was going down the hall. I was giving medicine at 1 
the time. 
Q. You were walking down the corridor 7 
A. The hall. East Wing 1, itself, runs from Raleigh to 
Boissevain, · and the corridor crosses it. I was just where 
the corridor and the hall cross each other when Mrs. Comess 
came in,.and I spoke to her, and that was all. 
page 79 ~ · Q. Miss Beddingfield, you stated that you saw 
her enter that side entrance- · 
Mr. Campbell: She did not say that. The inference may 
be correct, but she did not say that. 
By Mr. Coupland: 
Q. Did you see her! 
A. I saw Mrs. Comess come around from the stairway. 
There is a stairway leading· up. The stairway is at the corner. 
where Mrs. Comess was turning when· I saw her. I did nQ..t · 
see her come in the· door, but apparently she had just made 
entrance into the hospital through the door. 
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Q. You. did not see her come through that door¥ 
A. No, sir.· 
Q. Miss Beddingfield, do you know of your own knowledge 
whether that door is kept locked from the outside! · · 
A. y OU cannot open it from the outside. . 
Q. How could a person enter from the outside if it is kept 
locked! 
A. Because visitors go in and out and leave either a stone, 
or large stick, or a newspaper in it so that the door will be 
ajar. 
Q. To keep· the door ajar? 
A. Yes, sir. 
page 80} RE-CROSS EXAMINATION. 
By Mr. Campbell: 
Q. Is that frequently done? 
A .• You mean leaving the door ajar T 
Q. Yes? 
A. Yes, sir. 
Q. How frequently would you judge it to be left ajar dur-
ing the course of a week? 
A. That all depends on the number of visitors and whether 
or not they use that door . 
. Q. I understand that. I don't mean· to hold you down. I 
am speaking in very general terms. How frequently, would 
you think that that door was left ajar for the use of people 
coming in and ouU 
A. I would say at least twice a day. 
Q. Twice a day? It would be left ajar for how long a period 
of time? . 
A. Until someone discov.ered it-until some employee of 
the hospital discovered it and closed it. 
Q. During the course of a day and during the ·course of a 
week, with your being· on duty on that floor, you have the 
opportunity of having a pretty good estimate of how many 
people come in and out through that door, haven't 
page 81 } you Y 
A. Yes, sir. 
Q. How many people would you think use it . during the 
course of a week Y ~ 
A. I should say anywhere from 10 to 15. 
Q. So 10 or 15 people use that walkway, coming in and out 
of that door per week? 
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.A. Yes, sir. 
Q. So the hospital had knowledge that, r.egaa.-dless of the 
ehain there, people were-
Mr. Coupland: I object to that. What Miss Beddingfield 
found out was not notice to the hospital · 
Mr. Campbell-: Let me ask the question before you object 
fu~ . 
The. Court-: Finish the que,.stion. 
By 1\fr. Campbe1b 
Q. From what you actually tell me as a representative, as 
.a nurse on the floor, the hospital had knowledge through you 
that people were making use of that sidewalk to the extent 
of some 10 or 15 people per week; is that correc.U 
Mr. Coupland·: I object. 
'The Court: The objection is sustained. 
By Mr. Campbell: 
Q. What is your official capacity with the hospital! 
A. What do I do? 
page 82 } Q. Yes. 
A. I am a student nurse. 
Q. How long have you been there? 
A. I have been there since last July, the 24th. 
Q. Last July of what year! 
A. 1946. 
Q .. Who, besides you, knows that this door is kept ajar and 
people go in and out 1 
A. Other students. 
Q. Does not everyon~ who works there have the same op-
portunity to know what use is being made of the sidewalk 
:and that door? · 
.A. I imagine they do., but I don't know definitely. 
ELIZABETH DUFFEE, 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified as follows: 
Examined by Mr. Coupland: 
Q. You are Mrs. Elizabeth Duffee? 
A. Yes. 
Q. And you liv-e at 820 Redgate Avenue! 
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A. Yes. 
page 83 ~ Q. .And you are employed at the Norfolk Gen-
eral Hospital t ' 
A. Yes. · 
Q .. As a nurse t 
A. As an anesthetist .. 
Q. On the evening of January 14, 1947, were you called to 
the Emergency Room to administer anesthetics to Mrs. Naomi 
Comess, who is the plaintiff in this case Y 
.A. Yes .. 
Q. Did you have any conversation with Mrs. Comess at 
that timel· 
A. I askoo··her how she hurt.her leg. 
Q. If a person is brought 1 in injured, do you ask her how · 
she is injured! 
A. Yes. 
Q. What did she s.ay to you f 
A. She said she fell over the chain outside of the East 
Wing while she was going to visit her husband; and broke it. 
Q. That she fell over a chain outside of East Wing on the 
way to visit her husband Y 
A. Yes, sir. 
Q. Did she tell you anything further f 
A. She said that ·she had ~rossed the chain and gone to the 
door, and found that she could not get in and had 
page 84 ~ gone back and stepped across, and.caught one foot. 
in the chain and fell ; that when she had one foot 
over, she caught tbe other on the chain and fell. . 
Q. Let me get this straight. She said she had crossed 
the chain, reached the door, had found the door locked, and 
fell when she was returning? ·-
A. Yes. -
Q. In crossing the chain on her return T 
A. Yes. · 
CROSS EXAMINATION. 
By Mr. Campbell: 
Q. Mrs. Duffee, who was present at that time? 
A. Who was presenU 
Q. Yes, at the time of that conversation¥ 
A. Dr. Duncan, and Dr. Comess, and the nurse that was 
on. I don't remember who was on. They were all in the . 
room, but I don't know w~ether they were right there or 
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not. I was fixing my anesthetic and getting ready to ad-
minister· it. 
Q. Who heard your conversation with her other than your-
self Y 
A. I don't know. · I-was _preparing it then. 
Q. Had you already administered it Y 
page 85 ~ A. No. · 
Q. Did she explain to you how she got to the 
door without falling· over the chain, when sh~ went to the 
doorY· · 
A. All she said-
Q. I 'did not hear you. 
A. She said she had crossed the chain and gone to the 
door., and could not get in as it was locked, and had gone 
back over it. 
Q. So in total darkness sbe crossed the chain, went to the 
door, and, knowing the chain was there, she fell over it and 
crippled herself on the way back, but she did not fall going to 
the hospital. 
A. She had stepped over it going back, with one foot, and 
caught the other one in the chain. 
Q. When did she supply all of this to you Y 
A. WhenY · 
Q. Yes. 
A. While I was preparing my anesthetic. 
Q. Was Miss Mary Lambert present? 
A. No. 
Q. Was Miss Beddingfield presenU 
A. No, she wasn't. 
r -
Q. For how long a period of time did you interrogate herY 
A. I guess it was about 10 or 15 minutes. It 
page. 86 ~ takes about that long. 
Q. Did you know at that time that she had a 
broken anklet · 
A. Yes. . 
Q. You knew thatf And you were preparing her for Dr. 
Duncan .to set her foot, or do whatever was necessary? 
A. Yes, sir. 
Q. You tell me that for some 10 or 15 minutes you inter-
rogated her before you gave her the anesthetic? 
A. Yes. 
Q. Why were you so interested in cross-examining her for 
10 or 15 minutes Y Why didn't you give her the anesthetic 
and get her out of her' pain, and let Dr. Duncan take care 
of iU 
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A. Because 'it is the usual routine to talk to them to keep 
their minds off of what we are fixing to do. We talk to them 
so that they won't think about what we are fixing to do. 
Q. So you proceeded to interrogate her for 10 or 15 min-
utes~ ! 
Mr. Coupland: If Your Honor please, she hasn't been 
interrogated. She said this plaintiff said certain things to 
lier in response to "how were you injured Y" Mr. Campbell 
, is making it appear that she was a prosecutor 
page 87 ~ there. . · 
· Mr. Campbell: Maybe she was, but, if the Court 
bas any doubt and the jury has any doubt-
. The Court: This is cross examination, Mr. Coupland, and 
counsel is allowed great latitude. 
Mr. Campbell: May I ask the court reporter to read back, 
in response to my question of how long she interrogated the 
woman, whether -or not she said 10 or 15 minutes, so there will 
not be any doubt in the jury's mind. 
The Court: Don't -argue the case yet. Continue the ex-
amination. 
By Mr. Campbell: 
Q. You say that you tried to keep her mind off of what 
you were doing; to quiet her .down T 
A. Yes. 
Q. So for 10 or 15 minutes you proceeded to interrogate· 
her concerning her most horrible recent experience: Namely, 
breaking her ankle. 
A. We didn't talk about it all the time. We talked about 
different things. 
Q. But you talked about it enough to get the information 
as to what happened? 
A. Yes. 
page 88 ~ RE-DIRECT EXAMINATION .. 
By Mr. Couplan~: 
· Q. Mrs. Duffee, have you any interest in this case, whatso-
ever, other than to tell the truth T 
A. No. 
By Mr. Campbell: 
Q. Are you on the nursing staff of the Norfolk General 
Hospital! 
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.A. y~ I am. 
Q. How long have you been connected with the Norfolk 
General Hospital? 
A. Five years. 
Q. You are still in that capacity now! 
A. Yes. 
By Mr. Coupland: 
Q. Mrs. Duffee, I think you mentioned that there was a 
Dr. Comess in the Emergency Room at the time you were 
there. 
A. Yes. 
page 89 } WILLARD EARNGEY, 
. called as a witness on behalf of the defendant., hav'""'. 
ing been first duly sworn., testified as follows= 
Examined by Mr. Coupland: 
Q. What is your name Y 
A. Willard Earngey. 
Q. What is· your occupation, Mr. EarngeyY 
A. Superintendent of the ·Norfolk General Hospital. 
Q . .How long· have you been superintendent of that hos-
pital Y 
A. Since July 1, 1941, except for two years when I was 
in the Navy. 
Q. Since July, 19411 
A. Yes, sir. · 
Q. What two years were you in the Navy! 
A. From.July of '44 until April of '46. · 
Q. Are you familiar with the entrance leading to the cor-
ridor between Maternity Ward and East Wing H 
A. Yes, sir. 
Q. You knew ·of the chain being extended across the walk-
wav in front of that entrance? 
A.. Yes, sir. 
Q. Will you describe the entrance as it existed on January 
14, 1947¥ I . 
A. Do you want a description of the area, or 
page 90 ~ just the chain Y 
Q. Just tell t.he Court and jury how it was con-
5tructed, and anything that will be of information! 
• 
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By the· Court: 
.~ 
Q. Do you want to add anything to the de·scription that / 
the witnesses, who have already been on the stand, have 
g_iven as to the ch~in and the opening and closing of that 
door! Have the witnesses, who have testified, already suf-
ficiently described it in the same manner that you would de-
scribe itY 
A. I believe so, sir, except for two points: rirst, the walk 
which leads to the door is a branch of the circular walk, which 
is the main walk from Pender Hall to the main part of the 
hospital. In:other words, it is possible to take the walk from 
the corner of the drivewav to the corner of Boissevain and 
Colley Avenue without ever going in the section that goes to 
the door. The' walk by-passes it.. The~omewhere 
between four and five feet from the intersection of the walk 
to the door and the rriainwa;lk going by. The door, I think, 
• and all the other factors set :out are correct, sir. 
By Mr. Coupland: . 
Q. Has that door since you have been there ever been com-
pletely barred-that is, locked-so that it could not be opened 
from either the inside Qr the outside Y 
page 91 } A. When I first arrived there in '41, it was locked 
with a Yale cylinder lock so that it could be opened 
from neither the inside Iior the outside. In 1941 or 42-some-
where along there; I don't remember the date- the Fire De-
partment, in one of its recommendations, made us do away 
with the. lock, and put a panic bar on the inside so that it 
would be available lo evacuate patients in case of fire. 
Q. Did you have anv sign !on the door at alU 
1 ,/ A. A small written sig·n o.n the inside stating that it was 
'-"a ~ exit. and SO nfarkect by• fire sigBS. . ~ 
Q. Mr. Earngey, was there a light over the doorway on 
the outside on January 14, 1947, when Mrs. Comess was in-juredf · 
A. There was not. 
Q. How do you remember the date and the time? 
A. Because I received a report of the accident the next 
morning. We made a routine inspection of the accident, as 
well as the rest of .the premi~es, as we do. weekly. We check 
· the entire gTounds. The light that used to be over that door, 
-when it was used as an entrance, was on a manual switch. 
The knob to the switch was,·gone, and we had to turn it on 
with pliers. When we turned it on, the bulb was burnt out., 
and we had it replaced. Tlie reason I remember it so well 
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is because we have since give~ orders to have the 
page 92 ~ night watcbm~n check and see that that light is 
on. 
Q. Was it off for any considerable time prior to January 
14, 19477 · . 
.A. I have no knowledge of that, sir. All of the exit Jights 
are on one main ~witch. Tll€1re is nu exit light 011 the inside 
wall of the corridor. 
Q. I don't know whether I asked yon this, l\fr. Earngey: 
How long, to your knowledge., had that chain extended across 
the walkway? 
A. i:ince 1941, to my ,kn.ewledge. 
Q. ad it ev_er been removed prior to Jan nary 14, 1947, 
which was the date that Mrs. Comess was injured Y 
A. Not to my knowledge, sir. . · 
· Q. Yon would ordinarily know, being superinten~ent, would 
you notY 
A. Yes, sir. 
Q. There has been rig·ht much said, Mr. Earngey, about 
visitors entering the hospital by means of that entrance. Did 
you have knowledge of that fact? 
A. I can't say that I had knowledge of that particular en-
trance. If I may make a short statement., I ca~ give yon the 
general situation. We constantly have difficulty with all fire 
exits, as most other institutions in town do. Therefore, we 
have talked with. the Fire Department . in the past in trying 
to do away with panic locks .. All the testimony 
page 93 ~ given heretofore is correct. The entrances are 
propped open from time to time. Onr people are 
instructed .. that when those entr.ances are propped open, to 
remove the material propping them · open. As to the traffic 
through any particular entrance, I .cannot testify to. . 
Q. Mr. Earngey, Mrs. Comess testifi~d that on a previous 
occasion she had entered the hospital through an entrance 
leading into Reid Pavilion Y . 
A. Yes, sir. · 
Q. Is that the usual and ordinary entrance to the hospitalT-
A. The Reid Pavilion entrance is used for fire exit pur-
poses only. · · 
Q. As is the entrance immediately east of East Wingt · 
A. Yes, sir. . .. 
Q. Would yon state to the :'jury what the rules and regula-
tions of the hospital are involving visiting hours in the eve-
~gY . 
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Mr. Campbell: If Your Honor please, I object to that as 
not being relevant. · . 
The Court: In what respect is it material? 
Mr. Coupland: I think it is material, Your Honor, be-
cause I think it can possibly be assumed that she 
page 94 ~ took this route to: avoid going through the Main 
Entrance and obt~ining a visitor's pass, because 
$he knew it was prior to visiting hours. · 
The Court: There is testimony already in that some nurse 
on the hall had told her it would be all right to come in; that 
members of the family were permitted, to come in other than 
during the visiting hours. What difference does it m3:ke as 1 
to whether this lady attempted· to get in during visiting hours 
or not Y Go ahead and answer the question. I don't think it 
is material. I think the jury knows that every hospital has 
visiting hours. 
Mr. Campbell: I note an exception. 
-By Mr. Coupland: 
Q. Is it required that a visitor to the hospital obtain a 
passY ! 
Mr. Campbell: You are leading· your witness, Mr. Coup-
land. 
The Court : The question yqu asked him, he hasn't an-
swered. 
By Mr. Coupland: 
·Q. As to visiting hours hi the evening, when do they com-
mence? 
A. The visiting hours in the evening, except for 
page. 95 ~ the children's ward, are from 7 until 8 :30. 
Q. Are there any other regulations governing 
visitors entering the hospital? 
· A. We attempt to restrict, visitors as to age. We do not 
allow children under the age of 12 to enter, because of a 
chance of cross-infection. ,v e also have a system whereby 
only two cards are given out for each patient, in an effort to 
allow no -more than two v:isitors to visit one patient at the. 
same time. . 
.. Q. Mr. Earngey, you are familiar with the corporate na-
ture of the hospital, are you not 7 . 
A. Yes, sir. 
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'Q. Is that hospital conducted for profit! 
.A. It is not. 
Mr. Campbell: May it please the Court, I object to thal 
·The Court: The· objection is .sustained. 
Mr. Coupland: Your Honor, can't I show that it is .a chari-
table institution? · 
The Court: The test would be whether people pay to stay ' 
there. Whether they make a profit. or not is another matter .. 
. Probably not any of the hospitals make· any profit. 
.By Mr. Coupland: 
Q. Mr.. Earngey, is there any stock issued for 
page 96 } which a dividend is paid if there is a profiU 
A. "There is no .stock. 
Q. There is no stock! 
A. No, sir~ · 
Q. You· have 'paying patients 7 
A. YeB, sir. 
Q. And you have charitable patients 7 
A. Yes, sir. 
Q. If there is a surplus at the end of any one year, would 
it go to any individual, or individuals? 
A. No, sir. · 
Q. What would be done with that surplus? 
A. Reinvested for improvements. 
By the Court: 
Q. Doesn't the City of Norfolk pay for chadty patients 
some small sum Y 
A. Yes, sir. 
Q. Does anybody get in that hospital without being charged 
and someone paying·for him Y · 
A. There is no patient admitted for whom a portion of the 
bill is not paid. 
(Thereupon, at 12 :50 P. M., a recess was taken until 2 
P. M.) 
page 97} · AFTERNOON SESSION!' 
· Met pursuant to the morning session, with the same parties 
pr.esent as heretofore noted. · . 
12 Supreme C~ oE Appeals of Virginia 
Willard Earngey .. 
! 
Mr. Campbell: May it please the Court, I would like· to 
have an opportunity to cross~examine Mr. Earngey. 
WILLARD EARNGEY, -
being reca;tled for cross examination, further testified as fol-
lows: 
Examined ·by Mr. Campbell: 
Q. Mr. Earngey, you heard Mr. Sarpy testify this morning 
that when he w~nt to the hospital earlier in the day, there 
were .certain workmen working in that area. Are you in a 
p_osition,. of your own knowledge, to testify that that is not a 
cQrrect statement on his parU 
A. To my k:p.owledge, there were workmen working on the 
Maternity section-that is, the-downspouts. · 
Q. You are not in a positi9n, are you, to testify whether or 
not, incident to their work there., they had detached· the chain 
stretching _across the sidewalk during their working hours 
and replaced it before they lefU You don't know that, do 
youY 
A. I do not know that, sir. 
page 98 ~ Q. Who issued · the order to your employees to 
. remove chocks in the doors whenever they were 
found there¥ 
A. I don't believe that any general order has been issued, 
but that is one of the daily tasks of the individuals who pass 
by.. Usually the maintenance force handles that. 
Q. They were 4Istrueted to remove any obstructions that 
had been placed there by anyone to hold that door open Y 
· A. Yes, sir. . 
Q. For how long a period of time had that general instnic-
tion been given t · . 
~. A general instruction ·.in the form of written or oral, 
sirY 1 
Q. I understood that the employees were instructed to take 
the chocks out of the door whenever they found them in there Y 
A. That is right. The general mainfa~nance- instruction is 
that all fire ·exits shall be kept closed and free of any obstruc-
tion. . · · 
Q. And that was an instr-q.ction of some considerable time Y 
A. Y~s, sir, it was more ~r less. 
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called as a witness on behalf of the defendant, h~v~i 
ing been first duly sworn, testified as follows : 
Examined by· Mr. Coupland: 
Q~ You are Dr. Foy Yann 7 
A. Yes, sir. 
Mr. Coupland: I assume there is no need to qualify him. 
Mr. Campbell: Not a bit. 
The Court: It is stipulated tl1at he is a qualified expert. 
By Mr. Coupland: 
Q. Did you at my request examine Mrs. Naomi Cdmessf 
A. Yes, sir. 
Q. O:q what date did you do that¥ 
A. Last Thursday. 
Q. Thursday of last w~ek T 
A. Yes, sir. 
Q. Will you tell the Court and jury the results of your 
examination Y 
A. My hearing is not so ·good in here. I don't know whether 
the· fault is mine or not. What was your question Y 
· Q. I asked you if you would tell the Court and 
page 100 ~ jury just what you found in connection with your 
examination of Mrs. Co mess Y 
A. Of course, I got the history as to the date of her in-
jury and her treatment, and the period of time she was in a 
cast, and the per'iod of time she was walking with the aid of 
crutches, and the period of time she abandoned her crutches 
and cane, and things of that sort. 
As to this injury of the right ankle, the injury involved 
this large, prominent bone on the inner side of the ankle. 
The fracture ran upward. The fracture line was about ~n 
inch and a half. I don't know whether it was displaced or 
not. She showed about three-quarter of an inch difference 
in the measur~ment of the two calves. She showed a smooth 
ankle joint when the foot was level on the floor in its normal 
positio'n is relationship to the leg. She had certain stiffness. 
In. bending the ankle upwards, it was short about 10 degrees 
as compared to the g·ood side, and in bending downwards it 
was short about 15 deg-recs. They were the differences in the 
two sides as I found her-at tha~ particular time. I ha4 an 
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X-ray made of the same place on Thursday, and that showed 
the original good position had been maintained~ and repair 
progressing satisfactorily. You could still see the fracture 
line which, of course, you would expect to see in this period 
of time. 
page 101 ~ Q. Doctor,.in y:our judgment is there any perma-
. nent disability resulting from this injury that 
Mrs. Comess sustained f . 
A. I understand you to mean loss of function Y 
Q. Yes, sir. . 
A. No, I don't think so. She is an individual in the active 
age. It appears to me that she can recover by her own normal 
activity. ·I think she will recbver her upward bending quicker 
than she will recover her downward bending, because that is 
, forced in going up and down the steps, you see. I cannot pick 
out any specific disability which is probable that she will have, 
in my opinion, as a result of this. She has had a most excel-
lent reduction and has made the u~ual, normal course of re-
covery. I want to add at this time that she does have enough 
there to cause a limp, and she tires from time to time. 
CROSS EXAMINATION. 
By Mr. Campbell: 
Q. Dr. Vann, is her statei of 10 per cent and 15 per cent 
limitation, that you speak of, and the pain that she says she 
experiences today, a normal condition after seven months 
with a fractured ankle 1 
A. Well, I think so. My understanding is that 
page 102 ~ she has been getting around without aid for about 
five ,1rneks. 
Q. How long does a fractured ankle ordinarily require Y 
A. There is no ''ordinarily'' about it. Everyone is differ-
ent. · 
Q. From your examination of her ankle in its swollen con-
dition, which you have testified to-
A. I did not testify to any swollen condition of the ankle. 
I testified to the atrophy of; the calf muscles as compared to 
the other side. They measure the same down in the lower 
part of. the leg. • 
Q. Do you know Dr. George A. Duncan? 
A. Yes, sir. 
Q. Is lie a professionally qualified orthopedic surgeon Y 
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.A. Yes, sir • 
. Q. Would you have confidence is his professional opinion! 
A.. Yes, sir. . 
Q. If he has testified to this jury that there is a permanent 
disability resulting· to her limb, do you take issue with his 
opinion·? 
A.. Did he specify what is consisted ofY 
Q. The permanent stiffness that would occasion 
page 103 ~ pain and difficulty in ascending, descending~ and 
walking on uneven surfaces 1 
A. No, I would not quite agree with that. 
Q. Yet you examined the lady on what date,· 
A. Thursday of last week. 
Q. Do you think that Dr. Duncan's constant attendance for 
the past seven months would place him in a little better posi-
tion to understand the nature of her injury than a brief ex-
amination on one datef . 
A.. There is nothing about the injury to misunderstand.. I 
have seeil all the X-rays. 
Q. Well, perhaps, Dr. Vann, you are correct: That t];tere 
is nothing to misunderstand. But, we have two aclmowl-
-edged specialists in that field who differ in their opinion, and 
my question was-
A. There is nothing remarkable about that-about our dif-
. :fering. 
Q. I understand that, too, Doctor. I am not intending to 
harass you or bicker with you. But, my question was whether, 
under a set of circumstances where two orthopedic specialists 
differ in their opinions, and one has seven months' history of 
the case, following it for the past seven months,-:whether 
that would not provide him a little better basis for an opinion 
than just an examination such as you gave Y 
page 104} A. No, I clo not think that makes any differ-
ence. 
Mr. Campbell: That is alL 




• I .. 
W. J. {JARDOZO, 
called as a witness on behalf of the defendant,. having been 
first duly sworn1 testified as f pllows :. 
I 
Examined by Mr. Coupland: : 
Q. State your name, please! 
A. W. J. Cardozo. 
Q. Where do you live, Mr. Cardozo T 
A. 2815 Argonne Avenue. ; . 
Q. What is your occupation 7 
A. Superintendent of Maintenance. 
Q. At the Norfolk General. Hospital f 
4-. That is right. · 
Q. How long have you been maintenance superintendent of 
the Norfolk General Hospital T 
A. I went there on January 15., 1945. 
Q. You are: familiar with the entranc·e leading into· the cor-
.ridor between Maternity and East Wing! 
A. Yes, sir. · 
· Q. How long, to your know ledge, has that corridor been 
used-· not the cqrridor, but the door, sin«e you 
page 105 ~ have been there Y • . · 
. A. It has been closed off ever since I have been 
there. It was closed when I went there. 
Q. It was closed when you went there Y 
A. Yes, sir. 
Q. Was there any knob on the door on the outside when 
you went there Y ' 
A. No, sir. 
Q. Was the door kept locked from the outside f 
A. Yes, sir. 
Q. And all during the time you were there, so far as you 
know? 
A. So far as I know, it was. 
Q. "\Vas there a light over that doorY 
A. There was a light over it, but it had not burned for 
quite some time. · 
Q. For how longY 
A. I could not say exactly; maybe five or six months. 
Q. Would you say it was_ burning on the date that the 
plaintiff in this case, Mrs. Comess, was injur~d T 
A. No, sir, it was not. 
Q. Why do you say it was not burning on that date Y · 
A. Because we made an inspection a little while after the 
! 
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accident, and we found it was out. Then we went 
page 106 ~ and put it in. 
Q. Had the ·chain ever been removed while you 
were there up to the time ::M:rs. Comess was injured T 
A. No, sir. 
Q. If it had been removed, would you have known of it Y 
A. I would. 
Q. It has been testified here that the chain was not in place 
·on the afternoon of the day Mrs. Comess was injured. 
A. It was up. 
Q. Do you know of your own knowledge that the chain was 
there? 
A. Yes, sir. 
Q. Mr:-Ga-r<tozo, at my request did you measure the dis-
tance from where the sidewalk of Raleig·h Avenue intersects 
with the circular driveway running around to the Main ]Un-
trance? 
A. I did. 
Q. From that point to the Main EntranceT 
A. Yes. 
Q. Do you recall what that measurement was? 
A. No, sir, I do not. · 
Q. Have you the :figures with you? 
A. No, sir, I haven't got them with me. I 
page 107 ~ turned them into the office. 
· · Q. Did you also measure· that same point., 
arounq East ,ving to the side entrance? 
A. Yes, sir. I followed the sidewalk around ihere. 
Q. Which entrance was closer: The main entrance from 
that point or the side entrance? 
A. The front entrance, I remember, was 112 feet, but the 
side one I can't say .exactly. It was over that, though. 
Q. It was over that? . 
A. Around 119 or 128, or something like that. 
Q. So it was closer to the main entrance than to the side . 
entrance in entering the hospital from the point where the 
circular driveway meets the sidewalk on Raleigh A venue T 
A. Yes, sir. ' 
Q. Mr. Cardozo, what would you say was the height of that 
chain from the walkwav? 
.A. I would judge about 18 inches. 
Q. About 18 inches 1 
. A. Yes, sir. 
Q. Where do you think it would strike. you if you were 
walking? 
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A. Just above the kneecaps, becaus~ I haye stood beside it 
time after time. 
Q. It would strike you just above the kneecap Y 
page 108} A. Just above the kneecap, yes, sir. 
CROSS EXAMINATION. 
By Mr. Campbell: 
Q. · Mr. Cardozo, as you enter the hospital through the door 
involved in this case, you would be much nearer the East 
Wing than if you entered the main entrance, wouldn't youT 
A. You would be nearer the East Wing, yes, sir. 
Q. If anyone were calling upon a member of the family 
who occupied a room in the East Wing, that would be the 
most direct route to get there, wouldn't itT 
A. I could not say that it would be the most direct route. 
It would be about the same thing in walki11g. 
Q. Do I understand you to say that it is 112 feet-. 
A. -to the front entrance. 
Q. To the main entrance, ·and about 119 feet to the other 
entrance? · 
A. That is right. 
Q. ·In other words, about seven feet difference? 
A. Something like that. 
Q. When you enter the main entrance of the hospital, you 
have to walk down the reception entrance there, 
page 109 } d_own several steps until you get to the corridor, 
and then you have to turn left and go several 
more steps to reach the door that is in question in this case, 
do you not? 
A~ It would be a little further than that, yes, sir. 
Q. What I have just outlined to you is correct, isn't it T 
A. So far as I know, it is, yes, sir. It is a Ii ttle further 
that way. . 
Q. There would be a· difference of some 50 or 60 feet, or 
more; isn't that true? 
A. I don't know about the feet, sir. I did not measure 
that part. : · · 
Q. From the main entrance of the hospital when you come 
up those big steps, when you enter the door there, there is a 
reception room on the right and the office is on the left, and 
there is a receptionist's desk just as you enter, isn't thereY 
A. That is right. 
Q. You have to walk by that, and then you have to walk by 
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a stairway that leads up to the second floor; isn"t that troeT 
A. That is true.. · 
Q. Yau bave to pass that, and then you fina1ly come to a 
hallway that runs east and west approximately; 
J)age 110} isn't ·that correct? 
· A. That is right .. 
Q. From the main door, as you enter the main entrance., 
to that hallway there is a distance of some 40 feet or so; isn't 
that correct? 
A. Around 35 or 40. 
Q. 35 or 40 feet? When you get to that hallway you turn 
to your left, and you have to travel a distance of some 35 or 
40 feet more to reach the door-· . 
A. That she came-in. 
Q. What? 
A. To reach the door that she was to come in. 
Q. Well, that makes a difference of some 70 or 80 feet, 
doesn't it? 
A. Yes, that makes a difference that way. The other way,, 
I was speaking of was getting into the hospital. 




1Q. Seventeen T 
A. Yes, sir. 
Q. And they cover the entire hospital grounds, and so 
forth! 
A. The majority of them are :firemen. . · 
Q. If there were workmen working in the area 
page 111 } involved in this accident all that afternoon, would 
you know about iU. 
A. Most of the time I do. Once in a while they work and 
I don't know about it in certain. areas. Most of the time I 
do know. 
Q. Wh~n they are workingi in a certain area that you don't 
know about, it follows, of course, that you don't know what 
ihey may do or may not do! 
A. That is right. 
RE-DIRECT EXAMINATION. 
By Mr. Coupland: 
Q. You did testify that from the point where you anter 
the main driveway, it is closer to the main entrance than to 
the .side entrance Y · 
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A. Yes, sir, it is closer. 
Q. As I understand from Mr .. CampbelPs examination and· 
your answers, there is a difference of some 30 or 40 feet in 
thereT . : · 
A., That is the inside measuremenL 
Q. In other words, it may take half a minute longer if yon 
go through the main entrance than through the. side entrance 
to reach the East Wing 'f 
A. Th~t is possible, yes. 
pageg 112} :- :Mr. Coupland: That is the defendant's case .. 
~AOMI COMESS, 
call~d in rebuttal, further testified as follows: 
Examined by· ·Mr. Campbell r 
Q. Mrs. Comess, you heard Mrs. Duffee say that she was 
administering anesthesia to ·you, and that you told her you_ 
had crossed over the chain, gone to the door, found that you 
·could not get in, that you returned, and at that time you fell 
and injured yourself. Did you tell Mrs. Duffee that t 
A . ..--l don 'Lrecall telling Mrs. Duffee ,anything. 
Q. I don't hear you. ' ~
A:/I have no .. recolle~ii.9-!I~ t?JJiu~(~E~ Pt;~;$ing; 
cause at the tun&-the-·airestbes1a was emg .r .1 was 
talkitii]ii."iii_y hus·ba.Dd :w.ho-had-come- -duw n-£-rem hjs room in 
a.:wh_eel chair. , · 
Q .. He had joined you in the Emergency Room Y 
A. In the Emerg·ency Room. 
Q. Leaving your conversation with her for a moment, I 
\
ask you the point blank question: Did you cross over that 
chain and go to the door and come back and fall overt 
_ A. No, I did not. 
Q. You did not? 
page 113 } A. No, I did not. · . 
Q. Did you tell Mrs. Beddingfield that you 
knew there was a chain there Y 
A. I could not have told her that, because I didn't know 
there was a chain. 
Q. Did you tell Miss Mary Lambert there was a chain 
there? 
A. No,: I did not. . 
Q. Who was present at the time you were being given an 
anesthetic in the Emergency Room Y . · 
A. My husband. , 
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Q. Where is he today? . · · 
A. He is at home. My little girl was take·n ill last nig-ht, 
and he is home with her, because I had to be here. 
Q. He is at home with your child Y 
A. Yes, that is right. 
CROSS EXAMINATION. 
By Mr. Co tip land : 
Q. Where is ·Dr. Comess? 
A. I presume he is at the hospital. 
Q. Is he related to you 7 
A. He is my brother-in-law. 
Q. He is not here today? 
A. What is that? 
page 114 } Q. He is not here today Y 
A. No, he is not. 
· Mr. Campbell: In reference to that, may it please the 
Court~ we had no prior knowledge, of course, that there would 
be any testimony relating to that. as has been introduced. 
Now, if Mr. Coupland desires to have Dr. Comess here, I 
should be very .happy to join in it, and request that the case. 
be deferred until we get Dr. Comess. 
Mr. Coupland: I don't desire to have Dr. Comess here at 
all. He asked who was present, and asked her why her. hus-
band wasn't here, and then I simply asked her where Dr. 
Comess is. I am perfectly willing· for Dr. Comess to testify 
if he' can get him. I don't want him. 
The Court: The witness who brought out that testimony 
was the defendant's witness, and she was asked by yon ·who 
was present at the time the statement was made about ·hav-
ing tried to get in the door, and she mentioned Dr. Comess 
and some others. Since tbere is no request for a subpoena 
for Dr. Comess, we will go on.- Is there any other· testi-
mony? 
· Mr. Coupland: Yes. I want to ask Mrs. Comess some ques-
tions. 
By Mr. Coupland: · 
Q. Mrs. Comess, a member of the Norfolk Fire 
page 115- ~ Department, who picked you up, testified you were 
lying north of the chain-that is, betwee1;1 the 
chain fJ,nd Raleigh Avenue. How do you acco~nt for the fact 
you fell north of the chain Y 
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.ITTM11:!'T",ot'l> .... r the simple reason .that whe~ Ii!:! ~::=~Se:~ 
o y and I rolled. 
Q. Did you have any sensation of your ankle being caught 
in· the chain Y , 
A. That was when I knew my ankle was broken. I don't 
know whether I was unconscious or not, but I know that just 
as I twisted my body, there was a terrific 'pain in my whole 
leg. 
Q. Mrs. Comess, if according to your own testimony the 
chain-and I am speaking of the member of the Norfolk Fire 
Department who picked you up-was about 16 inches, that 
would hit you up above your knee, wouldn't iU 
A. My leg was bruised. 
Q. WhaU 
A. My leg was bruised. 
Q. How did your ankle get caught in the chain? 
A. It was twisted in the chain when I fell. 
Q. You twisted around and fell backwards Y • 
A. I twisted my body. It wasn't a deliberate action; it 
was a sub-conscious self-preservation. 
page 116 ~ Q. You did not fall forward? 
A. I started to, and in falling, in order to save 
myself from falling .on my head, I twisted my body. 
Q. And fell backwards? 
A.· And fell; and I felt something wrap around my leg. 
Q. You fell equally on this side of the chain as you were 
approaching? 
A. Yes. _ 
Q. Instead of tripping over and falling forward Y 
A. I twisted my body. 
The' Court: Do both sides rest? 
Mr. Campbell: Yes, sir. 
Mr. Coupland: Yes, sir, 
(The following proceeding· was had in the absence of the 
~fy:) 
Mr. Coupland: If Your Honor please, I wish to renew my 
motion. 
The Court: I will be glad to hear you fully on 
page 117 ~ the subject at this time. 
- Mr. Coupland: The Supreme Court of Appeals 
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bas said that there is more reason for a trial judge to hear 
a motion and to act on the motion·to strike the evidence after 
the testimony is all in than it is upon the completion of the 
plaintiff's testimony. ._ · 
Judge, I think it has been shown, even from the plaintiff's 
own testimony, that she knew this wasn't a proper entrance; 
that jt wasn't the usual entrance to the hospital. She testi ... 
:tied that she also used the entrance to Reid Pavilion, and that 
was on the occasion to her husband being in Reid Pavilion. 
She testified that on this particular occasion when she was 
injured, she was in a hurry to get to her husband's room; 
that she had never used that entrance for 10 years, but she 
assumed that everything would be all rig·bt. It was dark ancl 
raining. Here was the main entrance, on a dark, rainy night, 
nearer to her, according to the evidence, but she elected · to 
proceed by a side entrance, where, according to her own tes-
timony, she could not see a thing. 
The Court: Did she say she used that door the day be.:. 
· foref 
page 118 } Mr. Coupland: She denies that. One of tbe 
witnesses for the hospital testified that she told 
.her she bad used it. · 
But, at the most, the basis .. of my first ground for a motion 
to strike is that she was a bare licensee in approaching the 
hospital in that area, to which the hospital owed her no duty, 
whatsoever, other than .to not wilfully or wantonly injure 
her. The basis of my motion is not only that the hospital 
owed her no duty, but that she was guilty of contributory 
negligence as a matter of law. 
( The motion was fur-ther argued, after which the Court 
overruled the motion, and Mr. Coupland noted an exception, 
as follows : ) 
Mr. Coupland: The defendant excepts to the ruling of the 
Court in overruling its motion to strike the evidence upon 
the completion of the plaintiff's case and also upon the com-
pletion of the defenaant's case, for the reason that such 
motion should have been sustained on the grounds that there 
was no cause of action against the Norfolk General Hospital, 
in view of the fact that the plaintiff in this case was, at th•J 
most, a bare licensee, to whom the hospital owed only the duty 
, of refraining from wilful or wanton injury. See-
page 119 ~ ondly, that the plaint_iff was guilty ~f contribu-
tory negligence as a matter of law m that she 
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not be seen, when there was a route convenient with which 
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she was familiar and which was well-lighted .. 
page 1~0 ~ 
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.. _,, INSTRUCTIONS. 
·Plaintiff's Imtructi~n·No. 1 {Granted): 
'' The Oourt insfructs the jury that if they beli~ve from 
the evidence that the plaintiff, on the 14th day of January~ 
1947, was calling upon a member of her family who at the 
time was a patient in the defendant hospital, then the de-
fendant owed to the· plaintiff the duty to exercise ordinary 
care to have its premises in roosonably safe co~dition for: 
the visit; and if the defendant negligently failed to perform 
that duty, and as · the proximate consequence thereof the 
plaintiff, while exercising due care and free of any negli-
gence, was injured, then the defendant is liable for the in-
juries sustained.'' 
Plaintiff's Instruction No .. 2 (Granted): 
''The Court instructs the jll'l'Y that if they find for the 
plaintiff they may, in :fixing her damages, take into consid-
eration such of the following elements as are established by 
the evidence: 
1. The natur~, extent and duration of plaintiff's personal 
injuries; 
2. Physical pain and suffering, mental anguish and nervous 
shock undergone by plaintiff· on account of said injuries; 
3. The expense incurred by the plaintiff by way 
page 121 ~ of hospitalization, medical, surgical and nursing 
service in endeavoring to be cured of her hurts, 
and such expense as will be incurred in the future as a con-
. sequence of the said injuries ; _ . 
4. Wages paid employees made necessary by reason of said 
injuries. · 
And the jury may fix damages at such sum as seems to them 
proper, not exceeding the amount sued for." 
Defendant's Instruction .A (Granted): 
''The Court instructs ·the jury that if they believe from 
the evidence that the plaintiff knew of the presence of the 
chain ref erred to in the notice of motion and· failed at the 
.time the accident befell her to use such care as a person o.f 
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ordinary prudence under the circumstances would have used 
in avoiding the chain, they must find for the defendant, and 
they must so find regardless of whether they consider from 
the evidence that the defendant was also neg·ligent.'; 
Mr. Campbell: The plaiptiff excepts to the granting of 
Defendant's Instruction A, on the ground that there was no 
credible evidence to support it. 
Defendoot's Instruction B (Grwnted): 
"The Court _instructs the jury that negligence cannot be 
inferred from the mere happening of an accident, but the 
burden is upon the plaintiff to prove by a clear 
page 122 ~ preponderance of the evidence that the defend-
ant was neg·lig-ent in the manner alleged in the 
notice of motion for judgment,and that the negligence charged 
in the notice of motion was the direct and proximate causQ 
of the plaintiff's injury, and if the preponderance of the evi-
dence does not establish these facts, they should :find for the 
defendant. '' 
Defendant's Instruction C (Refused): 
"Th.e Court instructs th_e jury that if they believe from 
the evidence that the plaintiff knew the rules and regulations 
of the defendant hospital governing visiting hours and on 
the evening in question was injured while attempting to en-
ter the hospital by means of the entrance referred to in the 
notice of motion and with the intention of using said en-
trance for the express purpose of evading said regulation, 
then she was at the most a bare- licensee and there was no 
duty owing to her by the hospital under than to refrain from 
wilfully or wantonly injuring her." 
Mr. Coupland: The defendant excepts to the refusal of 
the Court to grant Defendant's Instruction C,- on t4e groundt:1 
that the plaintiff knew she should not have used the enti·ance · 
referred to in the instruction, and that she used that entrance 
for the purpose of evading the hospital regulations govern-
ing visiting hours. 
page 123 ~ Defendamt's Instruction D (Granted): 
"The Court instructs the Jury that if you believe from the 
evidence that the plaintiff knew, or should have known, that 
the entra.nce to the hospital to which she was proceedµlg when 
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the injury occurred, was not open to or intended to be used 
by visitors, then she became at the most a bare licensee to 
whom tjle defendant hospital owed no duty other than to re-
/rain from wilfully or wantonly injuring her.'' 
Mr. Campbell: The nlaintiff excepts to the granting of De-
fendant's Instruction D, on the grounds that there is no. evi-
dence in the case indicating· knowledge on her part that the 
entrance to the hospital was not open to her use, or intended 
to be used by visitors. This is an instruction which might 
.1be construed by the jury as authorization to consider the 
plaintiff as a bare licensee, which constitutes reversible error, 
when the entire evidence in the case establishes beyend ques-
tion that the plaintiff was an invitee of the defendant htlS-
pftal. 
Defendant's Instruction E (Refused): 
"The Court instructs the jury that the plaintiff in enter-
ing or leaving· the hospital premises was bound to use the 
ordinary and customary place of entrance and ~xit, and if 
they believe from the evidence in this case that 
page 124 ~ the entrance to which the plaintiff was proceed-
ing when injured was not an ordinary and cus-
tomary place of entrance and exit and was not so situated 
and constructed as to have the appearance of such an en-
-trance, .then regardless of whether the plaintiff k~ew or did 
not know of the entrance prior to. her injury, she became at 
the most a bare licensee to whom the 'hospital owed only the 
duty to refrain from wilful or wanton injury.'' 
Mr. Coupland: The defendant excepts to the refusal of 
the Court to grant Defendant's Instruction E, for the rea-
son that it was a matter for the jury to determine whether 
the entrance, ..... which the plaintiff attempted to use on the 
evening in which she. was injured, was an ordinary and cus-
tomary place of entrance and exit to and from the hospital. 
Defendant's Instructio11i F (Refused): 
.''The Court instructs the jury that if you believe from 
the evidence that the plaintiff had used and was familiar with 
the main entrance to the hospital, but on the evening of her 
injury had attempted to enter the hospital by a route and 
entrance unfamiliar to her, despite the fact that at such time 
it was dark and raining,. then said act of the plaintiff in se-
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1ecting a rout-e unkn@wn to. her when there was ·a convenient 
. -~ rou!e. and eBtr.ance. with w~ch she was thoroughly. 
:page 125 t f am1har constituted contributory negligence on 
her part, and you ·should find for the defendant. 
Mr. _!Joupland-: The defendant -excepts to the refusal· of 
the Co~rt to .. gr~nt Def ~ndant 's Instru~tion F, on the grounds 
'Stated m said instruction: · That havmg two means of ap-
proach to the hospital, one unknown and one lmown to her., 
she should have adopted the familiar and known way of .en-
irance. · · · 
Defendant's Instruction G ( Grwnted) : 
'' The Court instructs the jury that if you believ:e from 
the evidence that the plaintiff had used and was familiar 
with tlie main entrance to the hospital but on the evening of 
ber injury had attempted to enter the hospital by a route and 
,entrance unfamiliar to her, and that at such time it was dark, 
:cloudy and raining and that she failed to use such care as a 
person of ordinary prudence would have used under the cir-
·cumstances, you should find for the defendant.'' 
Mr. Campbell: The plaintiff excepts to the granting of 
Defendant's Instruction G, on the ground that it is mislead-
ing to the jury .. The instruction undul:v. emphasizes the fact 
ibat the route and entrance, attempted to be used by her, 
was unfamiliar to her; and it likewise unduly emphasizes the 
fact that it was a dark, cloudy and rainy occasion 
page 126 } in question. The position assumed by the plain-
tiff is that the plaintiff had a Tight to assume that 
the route taken by her was free from dangerous oJ)structions, 
and the fact that it was a rainy night does not represent 
negligence on her part in selecting the route she took. 
Defen,d(JJnt's Instruction H (Granted): 
"The Court instructs the jury that you cannot return a 
verdict in favor of the plaintiff Naomi B. Comess if you be-
lieve from the evidence that she was guilty of any act of 
negligence however slight that caused or proximately con-
tributed to the cause of the accident." 
(The case was then argued by com.1sel. The jury retired 
to consider its verdict and returned with the following! 
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''We, the ju:ry, find for the plaintiff iD the SUill! of $7,500~ 
seven thousand & five hundred dollars. . 
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I, Clyde H. Ja:cob, Judge of the Circuit Coui:t of the City 
of N orf'olk,. do hereby certify that the foregoing is a true 
and corr·ect transcript of the testimony and proceedings of 
the case of Naomi Come·ss v. Norfolk General Hospital, tried 
in said court on the 8th day of July, 1947, and includes an 
the testimony offered, :the motions and objections of: the par-
ties, the rulings of the Court, and the exceptions of the par-
ties, and all other proceedings of . said trial. 
I further certify that the exhibits offered in evidence as 
described by the foregoing record, and designated as Plain-
tiffts Exhibits 1 to 8, inclusive, and Defendant's Exhibits 1 
& 2, are all of the exhibits offered upon said trial, and the 
originals thereof have been initialed by me for the purpose 
of identification .. 
I further certify that said transcript .was presented to me 
for certification and signed within 60 days after the final 
order in said cause, and that the attorney for the defendant 
had reasonable notice in writing· of the time and place at which 
the same would be tendered· for certification. 
Given under my hand this 22nd day of November, 194 7. 
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I, W. Robertson Hanckel, Clerk of the Circuit Court of. 
the City of Norfolk, Virginia, do hereby certify that the fore-
going transcript of testimony and other proceedings of the 
trial of the case of Naomi Comess v. Norfolk General Hos-
pital, duly certified by the Judge of said court, together with 
the original exhibits introduced upon the trial of said. case, 
identified by the initials of said Judge, were filed in my office 
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In the Clerk's Office of the Circuit Court. of the City of 
Norfolk, on the 4th day of December, in the year 1947. 
-
I, W. R. Hanckel, Clerk of the Circuit Court of the City of 
Norfolk, do hereby certify that the foregoing is a true tran-
script of the record in the case .of Naomi Comess v. Norfolk 
General Hospital, Inc., lately pending in said Court. 
I further certify that the same was not made up and com-
pleted and delivered until the defendant had received due 
notice in writing thereof, and of the intention of the plaintiff 
to apply to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas to the judgment therein. 
I • 
Teste: 
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Deputy Clerk. 
Fee for this transcript $13.75. 
A Copy:...._Teste: 
M. B. WATTS, C. C. 
INDEX TO RECORD 
Page 
- Petition for Writ of Error . . . . . . .. . . . . . . . . . . . . . . . . . . . . 1 
Record ............................................. 17 
Notice of Motion for Judgment ....................... 17· 
Verdict and Motion to Set Aside . . . . . . . . . . . . . . . . . . . . . . 19 '-(,, 
Judgment, October 13, 1947,-Complained of ........... 19 
Notice of Appeal .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Transcript of Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 
Charles F. Thomas .............................. 21 
E. T. Sarpy ... ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
Naomi Comess ............................ 29, 51, 80 
Dr. George A. Duncan ........................... 44 
Dr. Bernard Lidman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48 
Mary Lambert .................................. 54 
Spruill Beddingfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58 
Elizabeth Duffee ................................ 63 
Willard Earngey ................................ ,67 
Dr. Foy Vann ................................... 73 
W. J. Cardozo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
Motion to Strike Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . 82 
I11structions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
Judge's Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88 
Clerk's Certificate . . . .............................. 88, 89 
